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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
   CIVIL DIVISION

GREGORY NEELY D/B/A ALGREG *
CELLULAR ENGINEERING, *

*
PLAINTIFF, * CIVIL NO. 00CA7884

* CALENDAR NO. 9
V. * JUDGE DUNCAN-PETERS

*
MOBILE BELL COMMUNICATIONS, *
ET AL., *

*
DEFENDANTS. *

*

ORDER DENYING MOTION TO COMPEL ARBITRATION

This Matter Comes before the Court upon consideration of Defendants Cellular Concepts,

John A. Settle, Serendipity Partnership, Ronald H., Wiseman, George A. Ralston, Duane

Scarborough, 21st Century Cellular and Doug Polich' s (“Moving Defendants") Motion to

Compel Arbitration, the Plaintiff’s Opposition and the Moving Defendants' Reply.  The Moving

Defendants request a stay of these proceedings and an Order compelling the Plaintiff to arbitrate

pursuant to Article 10 of the Mutual Contingent Risk Sharing Agreement (hereinafter 

"MCRSA "), an agreement executed between some of the parties.  The Plaintiff argues, inter

alia, that the MCRSA is unenforceable because it is an illegal contract and, even if it were

enforceable, it does not require arbitration of the matter in issue in this case

FACTUAL BACKGROUND

In the late 1980's and early 1990's, the FCC awarded licenses to build and operate cellular

telephone systems in 428 rural service areas (RSAs) through a lottery system.  Most of the

parties in this case applied to the FCC for these licenses and executed an agreement, the

MCRSA, among themselves so that if anyone of the parties won the license they could share in
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the proceeds from operating or selling the cellular systems.  In a 1991 staff ruling, the FCC

found that the MCRSA violated the FCC's rules.  See 56 Fed. Reg. 28559 (June 21,

1991)(summary).  The appeal process within the FCC concluded on June 3, 1997 when the full

FCC released a decision upholding the staff ruling.  The decision stated that the "it is clear that

the MCRSAs violate the absolute ban on partial settlements among non wireline applicants set

forth in section 22.33(b)(2), the expressed purpose of which was to bar abusive application

practices that squander the Commission's time and administrative resources.”  (FCC Decision at

8165-8168 in Exh. 2 to Pl.'s Neely Aff.)  The FCC concluded that agreements that allowed

lottery losers to participate in the economic benefits of the lottery winner's cellular system

violated the ban on partial settlements. Id at 8167.  Although the Plaintiff in this matter asked the

FCC to permit reformation of the MCRSA, the FCC refused, stating that any such arrangement

violated the FCC's rule banning partial settlements.  Id at 8167.  Furthermore, the FCC awarded

licenses to two of the MCRSAs participants (including the Plaintiff) only after it found that they

had rescinded the MCRSA.  Id at 8158,8168.  The FCC denied petitions for reconsideration of its

decision, Algreg Cellular Engineering, 14 FCCC Rcd 18524.  The United States Court of

Appeals for the District of Columbia Circuit affirmed the FCC Decision, Alee Cellular v.

Communications v. FCC, 2000 U.S. App. LEXIS 7111 (D.C Cir. 2000), and no party appealed to

the U.S. Supreme Court.

ANALYSIS

Article X of the MCRSA contains two different provisions concerning the submission of

certain disputes to arbitration, Section 10.1 and Section 10.2.  In their Motion to Compel

Arbitration, the Moving Defendants failed to specify under which provision they were seeking to

compel arbitration.  In the Moving Defendants' Reply, the Moving Defendants suggest that they
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are moving to compel arbitration pursuant to Section 10.2.  (Moving Defs.'s Reply at 3 ("the

Defendants have moved to compel arbitration on the issues of interpretation and implementation

of the Agreement.  See MRSA § 10.2").)  Because the Court finds that the distinction between

Section 10.1 and Section 10.2 is significant and instructive as to whether arbitration can be

compelled, the Court will address arbitration under both provisions.

Article X Section 10.1

In Article X, Section 10.1 of the MCRSA, the parties to the MCRSA agreed that:

Should the FCC issue a determination, by Final 
Order, that this Agreement does not comply with 
its rules and policies, the Active Participants 
shall submit to arbitration in accordance with 
Section 10.3 hereof for the purpose of revision 
of this Agreement in any manner necessary to meet 
the FCC's requirements.

(MCRSA at Article X, Section 10 in Opp. at Exh. 1.) (emphasis added).  Section 10.1

unambiguously requires the parties to submit to arbitration for the specific purpose of reforming

the MCRSA in order to make it comply with the FCC's requirements.   In this case the FCC

concluded that MCRSAs "violate the absolute ban on partial settlements among non wireline

applicants set forth in section 22.33(b)(2)."  Because MCRSAs violate the express purpose of the

ban, the FCC refused the Plaintiff's request to reform their MCRSA in an effort to comply with

the FCC rules.  Since the only purpose of the arbitration mandated by Section 10.1 is “revision of

[the MCRSA] in any manner necessary to meet the FCC's requirements" and the FCC concluded

that MCRSAs violate the express purpose of the absolute ban on partial settlements and refused

to permit revision of the MCRSA, the Court concludes that it cannot compel an arbitration under

Section 10.1.  The purpose of such an arbitration -to revise the MCRSA to conform with the

FCC's rules -would be futile, i.e., a legal impossibility.
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Article X Section 10.2

In their Reply, the Moving Defendants suggest they are seeking to compel arbitration

pursuant to Section 10.2 of Article X.  In Article X Section 10.2, the parties to the MCRSA

agreed:

[T]o attempt in mutual good faith to resolve any
issues which may arise with respect to the inter-
pretation or implementation of this Agreement.  If
they are unable to do [sic] any active participant
may request that the issues in dispute be submitted
arbitration in accordance with Section 10.3.

(MCRSA at Article X, Section 10.2 in Opp. at Exh. 1 (emphasis added).)  The Court finds that

Section 10.2 does not require arbitration but rather allows a party to the MCRSA to "request"

arbitration for issues relating to the “interpretation or implementation" of the MCRSA.  Its

permissive language stands in stark contrast to the mandatory language in Section 10.3 ("the

Active Participants shall submit to arbitration in accordance with Section 10.3 hereof for the

purpose of revision of this Agreement").  The Court, therefore, cannot compel arbitration where

the parties did not agree to mandatory arbitration.

Furthermore, as set out below, even if there was a basis in the MCRSA for the mandatory

arbitration of certain disputes under Article X, the Court finds that it cannot compel arbitration

under Article X for at least two other reasons.  The MCRSA unambiguously indicates that the

parties were to be relieved of their obligations if the MCRSA was found to be whol!y contrary to

the FCC rules and the MCRSA is unenforceable as an illegal contract.
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The Intent of the Parties Was To Cease Their Obligations Under the MCRSA If the 
FCC Found that the MCRSA Was Contrary to its Rules

That the FCC might declare the entire MCRSA illegal was foreseen by the parties to the

MCRSA and their understanding is clearly reflected in Article VII, Section 7.2(a) and Article X,

Sections 10.1 and 10.4:

7.2 This Agreement shall terminate without further 
liability between or among the Participants upon 
the happening of any of the following events:

(a) The FCC finds by Final Order that the 
      Agreement is contrary to the Communications 
      Act of 1934, as amended, or the FCC's Rules 
      or policies, and the Participants are unable to 
      amend the Agreement in accordance with 
      Article X hereof to cure the factual basis for 
      such a finding.

The contingency planned for in Section 7.2 (a) is precisely what eventually happened: the

FCC found that the MCRSA was contrary to its rules and policies and the participants were not

permitted to amend the MCRSA to cure its defect.  The MCRSA, therefore, by its own provision,

terminated "without further liability between or among the Participants."

Additionally, Section 10.1, the mandatory arbitration provision for correction of defects

to conform the MCRSA to the FCC's requirements. states:  “The Participants expressly

understand and intend that the provisions of this Agreement fully comply with all applicable

FCC rules and policies.”  Once the FCC stated that an MCRSA was contrary to its rules

(specifically, the express purpose of the absolute ban on partial settlements), Section 10.1 further

indicates that the intent of the parties was that the Agreement should terminate.

Finally in Section 10.4, the Parties agreed: "The FCC. . . shall have jurisdiction over this

Agreement.  Any action, obligation, or duty of any Participant is conditioned on the receipt of
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favorable regulatory approval wherever required[.]"  Because Section 10.4 conditioned "[a]ny

action, obligation, or duty of any Participant” on FCC approval and the FCC declared that the

MCRSA was contrary to its rules (and could not be revised), the intent of the Participants

appears to be that they would be relieved of any obligation to one another under the MCRSA if it

was rejected in its entirety.  The Court is unpersuaded by the Moving Defendants' argument in

their Reply that there is any ambiguity in the MCRSAs provisions.  Accordingly, the Court

cannot compel the Plaintiff to arbitrate pursuant to an obligation arising under Article X.

The MCRSA May Be Unenforceable Because it is an Illegal Contract

As stated above, the FCC found that the purpose of the MCRSA was contrary to its rules,

rules that flatly banned such arrangements.  "It is a long-standing principle of District of

Columbia law that when parties have entered into an illegal contract, such contract is

unenforceable and, typically, we leave the parties where we find them."  See McMahon v.

Anderson, Hibey & Blair, 728 A.2d 656 (D.C. 1999); (Hartman v. Lubar, 77 U.S. App. D.C.

95,96, 133 F.2d 44, 45 (1942) ("an illegal contract, made in violation of a statutory prohibition

designed for police or regulatory purposes, is void and confers no right upon the wrongdoer"),

cert. denied, 319 U.S. 767,87 (1943).  See also Richard A. Lord, Williston on Contracts § 12:4,

at 23-24 (4th ed. 1995) (it is an "elementary principle . . . that one who has participated in a

violation of the law will not be allowed to assert in court any right based upon the illegal

transaction"); Restatement of the Law of Contracts § 598 (1932) (general rule in contract law for

the effect of illegality on a contractual arrangement is that the arrangement is unenforceable by

either party).  Accordingly, the Moving Defendants cannot seek to have the Court enforce any

provision of the MCRSA, nor, for that matter, can they have a Court enforce a decision made by

arbitrators pursuant to the provisions of the MCRSA.
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Given the Court's resolution of this Motion on the grounds discussed above, it is not

necessary for the Court to address the alternative arguments raised by the Plaintiff in his

Opposition.

For the foregoing reasons, it is this 12th day of April, 2001,

ORDERED that the Moving Defendants' Motion to Compel Arbitration is DENIED. It

is

FURTHER ORDERED that all parties will comply with all District of Columbia

Superior Court Rules of Civil Procedure, including Rule 5 which requires, inter alia, that "the

moving party must provide the assigned judge with . . . an addressed envelope or a mailing label

for each counselor unrepresented party to the case," D.C. Super. Ct. Civ. R. 5(e) (2000). Motions

that fail to comply with this rule will be denied.

_________/s/______________ 
Stephanie Duncan-Peters
Associate Judge
Signed in Chambers
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Copies to:

William H. Crispin, Esquire
Dean R. Brenner
Crispin & Brenner, P .L.L.C.
1156 15'h Street, NW Suite 1105 Washington, DC 20005
Attorneys for Plaintiff Gregory Neely d/b/a Algreg Cellular Engineering

Michael J. McManus
Brian A. Coleman
Drinker Biddle & Reath, LLP
1500 K Street, N. W.
Suite II 00
Washington, D.C. 20005
Attorney for A- I Cellular Communications, Frederick W. Ball, Alee Cellular Communications,
Robert A. Bernstein, Cranford Cellular Communications,
Seth M. Kaplowitz, Jaybar Communications, Robert Hewell, Pinellas Communications, John E.
Hoffinan, Zephyr Tele-Link, Guy J. Lanza, .Jr.,
Cel- Tel Communications, Frank McSweeney, Edward J. Massey, and EJM Cellular Partners

Larry S. Solomon, Esq.
Shook Hardy & Bacon, L.L.P .
600 14th Street, N. W.
Suite 800
Washington, DC 20005
Attorney for Florida Cellular & Dale Dudeck

Kenneth E. Hardman, Esq.
Moir & Hardman
1828 L Street, N. W.
Suite 901
Washington, D.C. 20036
Attorney for Centaur Partnership, Joanne Goolsby, Bay Cellular & Maurice P. P. 0' Connell

Donald B. HadsoGk, Esq.
1806 Manatee Ave., W. 
Bradenton, FL 34205-5927 
Attorney for Dr. Jack Richardson

Mobile Bell Communications .
c/o Gerald A. Cotter
151 Riva Ave. 
Milltown, NJ 08850
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Gerald A. Cotter
151 Riva Ave. 
Milltown, NJ 08850

TNT Communications
c/o Anthony P. Cottone
300 Fred Allen Drive South 
Plainfield, NJ 07080

New-Era Telecommunications 
c/o Patricia Hernandez
200 Hampton St.
Cranford, NJ 07016

Ever-Ready Cellular
c/o Martin S. Kane
652 Lake Villas Dr. 
Apt. E 
Altamonte Springs, FL 32701

Martin S. Kane
652 Lake Villas Dr.
Apt. E
Altamonte Springs, FL 32701

Kinetic Cellular Transmissions
c/o Daniel D. Kane
9430 Poinciana Dr. 
Bldg. 30 Apt. 304 
Ft. Lauderdale, FL 33234

Daniel D. Kane
9430 Poinciana Dr.
Bldg. 30, Apt. 304
Ft. Lauderdale, FL 33234

Donald Krueger
11383 79th Ave. N.
Seminole, FL 34642

Gulf Communications 
c/o Susan Krueger 
11383 79th Ave. N. 
Seminole, FL 34642
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Susan Krueger
11383 79th Ave. N. 
Seminole, FL 34642

Suncoast Cellular Communications 
c/o Sun Cell Communications
11672 Harborside
Circle Largo, FL 33773

John Dudeck
11672 Harborside Circle 
Largo, FL 33773

Edison Cellular
c/o Stanley A. Malecki 
Roosevelt Highway
PO Box 535
Lake Winota, PA 18625

Stanley A. Malecki 
Roosevelt Highway
PO Box 535
Lake Winota, PA  18625
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