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By the Commission: Commissioner Ness issuing a statement.  

OPINION: 

INTRODUCTION

1. On March 11, 1996, the Commission granted the transfer of control of Silver King
Communications, Inc. (Silver King) from Roy M. Speer to Silver Management Company (Silver
Management). Roy M. Speer (Transfer Order), FCC 96-89 (released March 11, 1996).  The same day, the
Commission also issued an order staying the effectiveness of that action pending the investigation of
allegations raised in an informal objection to the transfer by Urban Broadcasting Corporation (Urban), the
permittee of WTMW(TV), Channel 14, Arlington, Virginia. Roy M. Speer (Stay Order), FCC 96-100
(released March 11, 1996). Urban alleged in its informal objection that Silver King, a substantial non-
voting equity holder in and creditor of Urban, had exercised "an impermissible degree of influence" in
WTMW(TV) and had misrepresented and/or lacked candor as to its activities in connection with that
station. In staying grant of the transfer of Silver King, the Commission stated that it was doing so in accord
with its policy under Jefferson Radio Co. v. FCC, 340 F.2d 781 (D.C. Cir 1984), which mandates that
issues bearing on the basic qualifications of both the seller and the buyer be resolved prior to Commission
action on transfer or assignment of the broadcast station. See Stay Order, FCC 96-100 at P3. Urban's
allegations, the Stay Order noted, implicated the qualifications of the transferor, Speer. Id. 

2. Procedurally, the Commission determined to treat Urban's informal objection to the Silver King
transfer as a petition for reconsideration 1 and established an expedited pleading schedule for Urban to
supplement its March 6, 1996 informal objection by March 15, 1996 and for parties to respond and reply on
March 25 and April 1, 1996.2  Stay Order, FCC 96-100 at P 4. Urban, Silver King, and Silver Management
were deemed parties to the proceeding, as were two other parties, Washington Area Citizens Coalition
Interested in Viewers' Constitutional Rights, Jeffra Becknell and Kofi Ofori (collectively, WACCI-VCR)
and Jovon Broadcasting Corporation (Jovon), whose pending filings in separate proceedings raise issues
relating to Silver King similar to those alleged by Urban. WACCI-VCR has pending a petition for
reconsideration of Urban Telecommunications Corp. 7 FCC Rcd 3867 (1992), in which the Commission
affirmed the staff's approval of Silver King's investment in Urban through its grant of the pro forma
assignment of the construction permit of WTMW(TV). See File No. BAPCT-890418KF. Jovon, the
licensee of WJYS(TV), Hammond, Indiana, has pending a request for declaratory ruling that Silver King's
proposed acquisition of a 45-percent equity interest in Jovon would violate the Commission's cross-interest
policy and, potentially, the multiple ownership rules.

___________________________
1 Under Section 73.3587 of the Commission's Rules, before FCC action on any application, any person

may file informal objections to the grant. 
2 On April 4, 1996, Jovon filed a reply brief and a motion for leave to file the brief, arguing that its

submission was necessary in order to give the Commission "a full basis for making an informed decision."
Silver King and Silver Management both opposed the motion.  We deny the motion and note that Jovon's
filing adds no new information to the record.  We shall, however, take official notice of Silver King's Form
10-K annual report filed with the Securities and Exchange Commission in November 1995, a copy of
which was attached to Jovon's April 4 reply brief.



3. On April 11, 1996, Silver Management timely filed a request for clarification, seeking deletion
of one of the conditions imposed in Transfer Order, that limiting a material increase in the cable subscribers
of Tele-Communications Inc. (TCI) in the markets where Silver King's television stations are located.
Jovon objected to the request and Silver Management replied. Due to the interrelated nature of these four
separate proceedings, we shall consolidate them and we now consider the pleadings filed by those parties
therein in three parts: Silver King's relationship with Urban, Silver King's relationship with Jovon, and
Silver Management's request for clarification. 

             4. For reasons that follow, (1) we find that there was an unauthorized transfer of control of Urban's
WTMW(TV) during the construction of that station, (2) we assess a forfeiture of $ 150,000 against Silver
King for such violation, as well as the duopoly rule violation resulting from its simultaneous ownership of
WHSW-TV, Baltimore, Maryland, whose Grade B contour overlaps with that of WTMW(TV), (3) we
assess a forfeiture of $ 25,000 against Urban for abdicating control of its station, (4) we require reformation
of certain of the contractual relationships between Silver King and Urban, (5) we limit exercise of Silver
King's option to acquire an equity interest in Jovon to one-third of Jovon's equity so as to be consistent with
the cross-interest policy in the Chicago market where both Jovon and Silver King own television stations,
(6) we require reformation of certain of the contractual relationships between Silver King and Jovon, (7) we
remove the condition from Transfer Order requiring maintenance of the status quo between Jovon and
Silver King, and (8) we remove the TCI subscriber condition from Transfer Order. As a result of the above
actions, which are fully discussed below, we shall dissolve the stay, adopted in Stay Order, FCC 96-100,
and permit the transfer of Silver King to Silver Management to proceed. However, in view of the multiple
relationships remaining between Silver King and Urban and Silver King and Jovon, we shall condition
Transfer Order upon the resolution of the pending attribution rule making proceeding, Review of the
Commission's Regulations Governing Attribution of Broadcast Interests, 10 FCC Rcd 3606 (1995). 

SILVER KING'S RELATIONSHIP WITH URBAN

Background 

5. Urban Telecommunications Corp. (UTC), whose sole stockholder was Theodore White, filed a
pro forma Form 316 application to assign the Channel 14 construction permit from UTC to Urban on April
18, 1989. According to the application, Urban was to be a newly formed corporation with two stockholders:
White and HSN Broadcasting of Virginia, Inc. (HSN Virginia). The Form 316 application stated that White
was to own all of the voting stock, essentially in exchange for his contribution of the construction permit,
and HSN Virginia, Inc. was to own convertible nonvoting stock, in exchange for its contribution of $
45,000. WSCT-TV, Inc., which had been one of several competing applicants for the Channel 14
construction permit in a comparative hearing, filed an informal objection against UTC's application and
supplemented that objection in response to a copy of a letter of intent UTC submitted to the Commission.
The informal objection of WSCT-TV, Inc. alleged, inter alia, that UTC had abandoned its commitment
made during the comparative proceeding to build a minority-owned, -operated, and -controlled station that
would devote significant amounts of programming to issues confronting the minority community. 

6. The letter of intent, between UTC and HSN Virginia's parent company, HSN Communications,
Inc. (HSN Communications), provided that HSN Communications would lend to newly formed Urban up
to $ 4.5 million to complete construction of the Channel 14 facility. Once the station was on the air,
according to the letter of intent, permanent financing to repay the HSN Communications loan "will be
obtained by [Urban] from a commercial lender." The letter of intent also provided that following
Commission approval of the Form 316 assignment application, Urban and HSN Communications were to
execute a put/call agreement and several agreements related to the loan and the formation of Urban. Copies
of these documents were filed on August 23, 1989 as an amendment. The applicants also filed with that
amendment an unexecuted copy of a Home Shopping Club affiliation agreement. Schedule A attached to
that agreement was blank, but UTC noted in a September 14, 1989 amendment that this schedule, which
would set forth the Home Shopping Club network programming time, was "still under negotiation or in the
process of being finalized." UTC "presently anticipates," stated the amendment, "that it will reserve on the
average of three hours per day (or on the order of 21-24 hours per week) for the presentation of non-
network programming." 



7. Silver King, the licensee of the twelve television stations that are the subject of the transfer-of-
control application from Speer to Silver Management in Transfer Order, was spun-off from Home
Shopping in December 1992 and is the ultimate successor-in-interest to all agreements entered into by HSN
Communications with Urban, except for the Home Shopping affiliation agreement. For ease of reference,
HSN Communications and its subsidiary HSN Virginia will be referred to as "Silver King," while the
separate programming company will be referred to as "Home Shopping." 

8. By letter of February 2, 1990, the staff denied WSCT-TV, Inc.'s informal objection, finding that
the agreements between Urban and HSN "adequately demonstrate" that White would remain in control of
the station, because "he will hold, initially, all of [Urban]'s voting stock." See Letter to Michael H.
Rosenbloom, Esquire, from Chief, Video Services Division (dated February 2, 1990) at 6. The staff also
expressly found in the letter that Urban would "remain minority controlled, even in view of the station's
affiliation with Home Shopping Network." Id. In so concluding, the staff letter relied upon the original
Section 16 of the affiliation agreement, which stated that Urban may reject or refuse programming it
believes to be unsatisfactory to the public interest and may substitute a program which it believes to be of
greater local or national importance. Id. The staff letter further found that Urban was "obligated to provide
programming responsive to issues confronting its community, and the affiliation agreement does not bar a
discharge of this obligation." Id. Having denied WSCT-TV, Inc.'s informal objection on the merits and
having determined that Urban was fully qualified, the staff granted the pro forma application to assign the
WTMW(TV) construction permit from UTC to Urban. 

9. WSCT-TV, Inc. timely filed an application for review of the staff's action on February 28, 1990.
Pending Commission action on the application for review and pursuant to Section 73.3613 of the
Commission's Rules, Urban, on April 23, 1990, submitted for placement in its ownership files at the
Commission executed copies of, inter alia, a loan agreement for $ 5.45 million and related financial and
corporate agreements and amendments, and a Home  Shopping Club affiliation agreement. The agreements
were all executed on March 22, 1990, the day the Urban-Silver King transaction closed, and, with two
exceptions, were identical in almost all respects to those previously filed by Urban in conjunction with its
application. 

10. The first exception was Schedule A of the Home Shopping Club affiliation agreement. Rather
than reserving 21 to 24 hours per week of non-network programming, as Urban stated it "anticipated"
would be the case in its application, Schedule A provided for 18 hours per week of non-network
programming.3 Second, in lieu of the $ 4.5 million loan amount proposed in the application, the loan
agreement called for Silver King to lend to Urban up to $ 5.45 million. Further, the loan agreement, a copy
of which had never been filed with the Commission, defined as an event of default a breach of the Home
Shopping affiliation agreement and stated that Urban was to secure third-party financing to repay the Silver
King loan no later than March 22, 1991, unless both parties agreed that Silver King would be the
permanent lender for the station. 

11. The Commission affirmed the staff's action and denied WSCT-TV, Inc.'s application for
review. Urban Telecommunications, 7 FCC Rcd 3867. The Commission found that "to the extent that
WSCT-TV alleges that the loans from [Silver King] to [Urban] give rise to a question of a de facto transfer
of control, we disagree." Id. at 3869. It continued: "The loan and stock pledge agreements on file with the
Commission give [Silver King] no powers, express or implied, to control the permittee." Id. Within 30 days
of the release of the Commission's decision, on July 16, 1992, WACCI-VCR attempted to participate in this
proceeding for the first time by petitioning the Commission to reconsider its determination. No other party
sought reconsideration or judicial review of the Commission action.

12. On October 20, 1992, Urban supplemented its ownership report with an amendment to the
Urban-Silver King loan agreement and related security and pledge agreements. The amendment, executed
on July 14, 1992, increased the amount of the loan from $ 5.45 million to slightly more than $ 8.89 million,
and provided that Urban was not required to secure third-party financing, as originally contemplated, but
that Silver King would continue to serve as its lender. Another supplementary filing to the Urban
ownership

____________________________
3 Schedule A provided for 24 hours per day of Home Shopping Club network programming, Monday

through Saturday, and 20 hours per day of such network programming on Sunday. However, in addition,
Section 5 of the affiliation agreement allowed for five minutes per hour of "local programming and
commercials," for an additional two hours per day each day.



report was made on July 7, 1993 to reflect an increase in the amount of the loan to $ 10.5 million, as of
June 16, 1993, and a modification to the affiliation agreement. The affiliation agreement decreased the
"local programming and commercial" time available to Urban to four minutes per hour in lieu of five
minutes per hour. In addition, whereas the original Home Shopping programming was scheduled for 24
hours per day Monday through Saturday, the amended programming schedule allowed for two hours of
non-network programming time on those days and the initial four hours of non-network programming were
to continue to be aired on Sunday, for a total of approximately 27 hours of reserved non-Home Shopping
programming per week. 

13. In the meantime, Urban encountered delays in constructing WTMW(TV), including a zoning
dispute over Urban's original transmitter site in Fairfax County, Virginia, and obtaining the necessary
permits from the District of Columbia for relocation of its antenna on a tower there owned by NBC. In
early August 1993, Urban began airing Home Shopping programming.4  Urban's application for license to
cover its construction permit, filed on April 6, 1993, remains pending. See File No. BLCT-930406KF. 

14. As for servicing the Silver King loan, Urban's first installment on the Silver King loan was due
in early October 1993. Six months later, in April 1994, Silver King filed suit in Virginia state court for
nonpayment of its loan. Urban counterclaimed for $ 6.5 million, alleging, among other things, that the
station had been defectively designed and constructed by Silver King, that the equipment was defective,
outdated and excessively priced, and that Silver King had not incurred certain expenditures it had charged
to the project. Silver King and Urban settled the suit the following year, in May 1995, and the state court
approved the settlement. See Silver King Broadcasting of Virginia, Inc. v. Urban Broadcasting Corp., At
Law No. 94-418, Order, June 9, 1995. 

15. In July 1995, Urban and White separately filed voluntary petitions under Chapter 11 of the
federal bankruptcy laws. In accordance with Commission rules, Urban, on September 13, 1995, filed a pro
forma application for assignment of WTMW(TV) from Urban to Urban, Debtor in Possession. See
BALCT-950913LT. That application was granted on September 22, 1995. Thus, Urban, Debtor in
Possession is the permittee of record of WTMW(TV).

16. On September 13, 1995, Silver King filed applications seeking Commission consent to the
transfer of control of its 12 television stations, which did not include WTMW-TV, from Roy Speer to
Silver Management, a corporation to be controlled by Barry Diller. In light of the issues raised in the
objection, the Commission released the Stay Order simultaneously with the release of the Transfer Order.

Pleadings Related to WACCI-VCR's Allegations

WACCI-VCR Allegations

17. WACCI-VCR alleges in its July 16, 1992 petition for reconsideration that the Commission
failed to consider "critical provisions" in three of the several agreements Urban had entered into with Silver
King. According to WACCI-VCR, terms of those agreements -- the Home Shopping Club affiliation
agreement, the loan agreement and the put/call agreement -- deprive Urban of absolute authority over the
non-network programming it will air and impose "financial penalties" on Urban for breach of the affiliation
agreement, thereby establishing, WACCI-VCR alleges, that Silver King is in de facto control of
WTMW(TV) and its programming. Control of the station by Silver King, contends WACCI-VCR, would
constitute a violation of Section 310(d) of the Communications Act, which prohibits transfer of control to a
party other than the licensee absent prior Commission approval, would violate the so-called "Chain
Broadcasting" rules embodied in Section 73.658, which limit a network's powers over licensees, and would
violate the Commission's policies regarding licensee control of broadcast stations. In addition, WACCI-
VCR asserts that if Silver King is found to control WTMW(TV), Arlington, Virginia, it would also be in
violation of the Commission's duopoly rule, Section 73.3555(b), which generally proscribes common
ownership and/or control of television stations whose Grade B contours overlap. A Silver King subsidiary
is the licensee of WHSH-TV, Baltimore, Maryland, whose Grade B contour overlaps that of WTMW(TV).

_______________________
4 Urban was granted full-time program test authority at only 50 percent of full authorized power due to

interference issues that pertain to Urban's license application. See BLCT-930406KF. 

 



18. Specifically, as to the affiliation agreement, WACCI-VCR points to Sections 3 and 16 as
placing limitations on Urban's programming discretion. Section 3 provides that Urban will broadcast the
Home Shopping Club programming in its entirety, but it may set aside such time as it may require for the
broadcast of regularly scheduled news, public affairs and other programming. The station programming
time, according to Section 3, can be amended by "mutual agreement" of station and Home Shopping from
time to time. Section 16 entitles Urban to refuse Home Shopping Club programming which it "reasonably
believes" to be unsatisfactory or unsuitable or contrary to the public interest and to substitute programming
which in its opinion is of greater local or national importance. WACCI-VCR contends that Urban should
have unilateral, rather than mutual, non-network programming modification rights and should not be
subjected to a reasonableness standard in preempting Home Shopping programming. 

19. With respect to the loan agreement, WACCI-VCR questions the powers granted to Silver
King, which include the ability in the event of default to call the loan, to cancel the affiliation agreement or
to unilaterally adjust the hourly compensation rate under the affiliation agreement. An event of default is
defined to occur if, among other things, Urban fails to perform under the affiliation agreement. Such
ability, claims WACCI-VCR, gives Silver King control of station programming and finances. Similarly, as
further indication of Silver King's alleged control, WACCI-VCR cites Silver King's right under the put/call
agreement to require Urban to buy, within 90 days of notification, all of Silver King's nonvoting stock in
Urban, at a price equivalent to 45 percent of the fair market value of the station, if, among other things,
Urban fails to affiliate with Home Shopping or fails to perform under the Home Shopping affiliation
agreement. 

20. On April 29, 1994, WACCI-VCR supplemented its petition for reconsideration with
information it obtained "during a routine search" of Commission files and which related to the July 1993
modifications to the affiliation and loan agreements between Urban and Silver King. WACCI-VCR claims
that these various amendments reduce the amount of non-network programming time, double the amount of
the original loan, and thereby "greatly strengthen" the de facto control allegations raised in its petition for
reconsideration.

Urban/Silver King Joint Opposition 

21. In their July 29, 1992 joint opposition to WACCI-VCR's petition for reconsideration, Urban
and Silver King (Urban/Silver King) contended that Silver King's 45 percent nonvoting equity interest in
Urban, even if converted to voting stock, affords it no ability to control WTMW(TV) operations. As to the
agreements between Urban and Silver King, Urban/Silver King maintain that the Commission was correct
when it concluded that the agreements do not convey control to Silver King. The affiliation agreement,
according to Urban/Silver King contains commercially reasonable and standard broadcasting industry terms
and is the result of arms' length negotiations. Moreover, Urban/Silver King assert that the affiliation
agreement complies with Commission requirements as to licensee discretion and programming obligations.
Similarly, argue Urban/Silver King, the loan agreement comprises commercially reasonable and standard
broadcasting industry terms, including that provision which defines as an "event of default" Urban's breach
of the programming affiliation agreement. Banks that issue loans to network affiliates, contend
Urban/Silver King, "commonly insist" on terms which give the lender the right to call the loan in the event
of the termination of the network affiliation agreement, an event "which would have a substantial adverse
impact on the company's business." 

22. Finally, Urban/Silver King describe Silver King's ability to put its 45 percent equity interest to
Urban as a "reasonable business security." One of the primary reasons for Silver King's investment in
Urban and Urban's "complementary decision" to affiliate with Silver King, according to Urban/Silver King,
was their "mutual confidence in [Home Shopping]'s outstanding commercial viability." Urban, argue
Urban/Silver King, is free to disaffiliate with Home Shopping whenever it desires, but if it were to do so,
Silver King's interest as a nonvoting minority stockholder would be left "totally unprotected" against
negative financial implications. 

WACCI-VCR Comments 

23. In response to the pleading cycle established in Stay Order, WACCI-VCR filed comments on
March 25, 1996, in which it alleges that Urban's informal objection, detailed below, established "the
validity" of WACCI-VCR's legal and factual arguments in its petition for reconsideration. But it contends
that while Urban is unqualified to be a Commission licensee, the transfer of Silver King should be



permitted to go forward because there is no indication on the record that Silver Management, the proposed
transferee of the Silver King stations, has had any knowledge of Silver King's alleged control of Urban.
Grant of the transfer, however, WACCI-VCR appears to argue, should be severed from matters pertaining
to WTMW(TV). Thus, WACCI-VCR urges that Transfer Order be conditioned upon agreement by Speer
that he will not "alter" his direct or indirect ownership interest in Urban or in Silver King, other than as
approved in Transfer Order. However, WACCI-VCR argues that the Transfer Order be "amended" to find
that assignment of Silver King's nonvoting stock and other interests in Urban without further proceedings
"is not in the public interest." Finally, WACCI-VCR contends that Silver King under Speer has violated
provisions of the Act and Commission rules, each of which can be sanctioned by forfeitures amounting to $
25,000 per day per violation, up to the maximum of $ 250,000 per violation. By retaining jurisdiction over
the conveyance of Speer's interests and by using its forfeiture power, concludes WACCI-VCR, the
Commission can fulfill the objectives of Jefferson Radio and prevent "possible unjust enrichment." 

Silver King Reply 

24. Silver King, in its separate reply to WACCI-VCR's recent comments, characterizes as
"draconian limitations" WACCI-VCR's proposals that the Commission hold that Silver King may not
assign its interests in Urban without further proceedings and that Speer may not relinquish his direct and
indirect ownership of common stock in Silver King unless expressly approved by the Commission. As to
the first WACCI-VCR proposal, Silver King asserts that if it is found qualified to proceed with the transfer
of control, Silver King should not be limited in its ability to sell its stock interest in Urban. With respect to
the proposal concerning Speer, Silver King argues that WACCI-VCR's motivation is to "punish" him.
"Given the absence of any specific allegations as to the conduct of Mr. Speer," maintains Silver King,
WACCI-VCR's positions are "utterly without factual or legal foundation." Finally, Silver King asserts that
because Silver King and Home Shopping are now independent companies and were not so when the
Commission issued its 1992 decision in Urban Telecommunications approving the Silver King relations
with Urban, WACCI-VCR propounds no valid reason why the Commission should reconsider its holding
that Silver King does not possess de facto control over WTMW(TV), especially its finances and
programming. 

Silver Management Reply 

25. Silver Management states it that endorses WACCI-VCR's recent comments, "to the extent"
that they propose severing matters pertaining to WTMW(TV) from the Silver King transfer to Silver
Management. The proposal to sever, according to Silver Management, is "mandated" because the
Commission's stay of Transfer Order does not satisfy any of the four factors necessary for a stay, as
outlined in Wisconsin Gas Co. v. F.E.R.C., 758 F.2d 669 (D.C. Cir. 1985).5  Even if Urban's allegations are
true, according to Silver Management, Urban and the Commission would still have adequate avenues for
redress absent the stay. 

Pleadings Related to Urban's Allegations

Urban Allegations

26. Urban had joined with Silver King to oppose the allegations raised by WSCT-TV, Inc. and,
later, by WACCI-VCR in the pro forma assignment proceeding. However, on March 6, 1996, the same day
the Commission adopted a decision in Transfer Order, Urban's sole voting stockholder White filed an
informal objection against the transfer of control of Silver King, alleging that Silver King had knowingly
and willfully violated the Commission's rules "by expending millions of dollars to construct and operate
WTMW(TV) by bypassing" White, often times "without even consulting Urban after the fact for decisions
made by Silver King in constructing the station's facilities." Nine days later, as directed by the Stay Order,
Urban supplemented the informal objection, contending not that Silver King had assumed de facto control

________________________
5 Those four factors include: (1) the likelihood that the party seeking the stay will prevail on the merits;

(2) the likelihood that the moving party will be irreparably harmed absent a stay; (3) the prospect that
others will be harmed if the stay is granted; and (4) the public interest in granting the stay. Wisconsin Gas
Co. v. F.E.R.C., 758 F.2d at 673-74.
 



of WTMW(TV) in contravention of Section 310(d) of the Act or the Commission's rules, but that Silver
King had violated the Commission's multiple ownership rules by holding a 45 percent attributable
ownership interest in Urban, rather than a "mere passive non-voting interest as Silver King has represented
to the Commission." Indeed, Urban asserts that its voting stockholder, White, has maintained control over
WTMW(TV) despite Silver King's best efforts to dominate the station and now requests that the
Commission enforce its multiple ownership rules to ensure his continuing control. Attribution of
WTMW(TV) to Silver King, according to Urban, would result in its ownership of 13 television stations, in
excess of the national cap of 12 only recently eliminated in the Telecommunications Act of 1996. Urban
argues that the remedy for Silver King's actions, which it asserts resulted in violation of the 12-television-
station limit, be denial or designation for hearing of the applications for the transfer of control of the Silver
King stations to Diller-controlled Silver Management. 

27. In support of its allegations that Silver King's interest in Urban should be cognizable, Urban
points to both the construction and post-construction phases of its ownership of WTMW(TV). In
connection with the construction of the station, Urban alleges that Silver King hired and paid the
engineering and law firms that worked on Urban's construction and related matters, assigned five of its
employees to superintend construction, and selected and paid equipment vendors. Specifically, Urban
provides numerous invoices, totalling hundreds of thousands of dollars, sent directly from two consulting
engineering firms, John F.X. Browne & Associates and Jules Cohen & Associates, to Silver King's Vice
President of Engineering Al Evans, as well as cancelled checks in payment thereof sent directly from Silver
King to the two firms. "Urban did not select or interview either firm," according to Urban, and, it alleges,
"Silver King directed their activities." 

28. As for the two law firms allegedly retained by Silver King for matters arising in connection
with WTMW(TV)'s construction, Dow, Lohnes & Albertson for FCC-related issues, and McGuire, Woods,
Battle & Boothe for zoning-related issues, Urban contends that it "never interviewed, hired or signed
retainer agreements with either law firm." In support thereof, Urban furnishes invoices sent directly from
McGuire Woods to Silver King and cancelled checks indicating direct payment by Silver King. n6 Relying
on correspondence between McGuire Woods and Silver King's Evans regarding an outstanding bill of $
17,200, Urban notes that Silver King "went so far as to resolve a fee dispute" with McGuire Woods for
work performed on the zoning matter, "without Urban's knowledge." The billing records from Dow Lohnes
are not provided because, maintains Urban, Silver King has rejected Urban's requests for production of
those invoices based upon its attorney-client privilege with the firm. 

29. Urban asserts that in addition to Evans, four Silver King employees, whom Urban "did not
hire, retain, or request" to perform any work or provide any assistance, worked on the construction of
WTMW(TV) "at Silver King's initiative and under Silver King's direction." The travel expense reports of
each of the five employees are furnished by Urban, which maintains that the extensive pattern of
involvement by the employees "extends far beyond any mere consultation or advice." According to Urban,
Evans found the tower site in the District of Columbia, negotiated all the arrangements for the lease with
tower owner NBC, and oversaw and directed the "important facets" of the construction of WTMW(TV),
"as if it were just another one of Silver King's owned and operated stations. . . ." Urban attempted initially
to retain its own engineer, contends Urban, but Evans "threatened" that construction would not go forward
if it did so.

30. With respect to the equipment and services vendors participating in the construction of
WTMW(TV), Urban supplies the invoices of 20 companies which directly billed Silver King and the
cancelled checks of Silver King in payment thereof. Urban asserts that it did not interview or retain any of
these vendors. "Rather," contends Urban, "Silver King, without the approval of or any consultation with
Urban, chose these vendors to provide extensive equipment and services for the construction of
WTMW(TV)." However, Urban maintains that Silver King did not select, contract with and pay every

____________________
6 Urban states that it obtained the McGuire Woods invoices through discovery on its counterclaim

against Silver King in the Virginia civil litigation. See paragraph 14, supra. 



vendor. Urban estimates that Silver King made at least $ 4.2 million in direct payments to vendors and
Urban paid $ 4.1 million to vendors it had enlisted, for which it was reimbursed by Silver King. As was
true for the engineering and legal expenses, Urban notes that payments made by Silver King and that were
related to WTMW(TV) were added to the principal loan balance owed to Silver King by Urban. 

31. While Urban's allegations indicate that Silver King's construction activities on WTMW(TV)
commenced in the first quarter of 1990, Urban contends that as "early" as August 17, 1992, Urban
"advised" Silver King's Evans by letter that Urban had not accepted as loan funds Silver King's direct
vendor payments. In the letter, a copy of which was submitted for the record here, Urban's White
recapitulates a telephone conversation he had had with Evans three weeks before, in which Evans broached,
"for the first time," the subject of raising the loan amount from $ 5.45 million to $ 8.8 million. White adds
in his letter to Evans: "Until that conversation by phone with you, I was completely unaware of any
changed conditions." 

32. Thereafter, according to Urban, White "repeatedly attempted to curtail" Silver King's
activities. Urban's vice president and business manager Page Silver dispatched five follow-up letters to
Silver King management, dated October 7, October 19, November 29, and December 10, 1993, and
February 2, 1994, on the issue of Silver King's accountability for construction expenses incurred on behalf
of Urban. In the October 7, 1993 letter, Urban states that "our accountant has advised us that proof of
payment in the form [of invoices and cancelled checks] is necessary in order for us to reconcile our books
with the correct documentation indicating that payments have been applied from the loan as called for by
the Note and Loan Agreement." Two weeks later, in the October 19, 1993 letter, Urban states that even
though Urban protested the spending of proceeds directly by Silver King, "the minimum acceptable by
[Urban] now is proper documentation and proof of how these funds were properly spent." In the November
29, 1993 letter Urban informs Silver King that Urban is depositing all funds due Silver King relative to the
loan agreement in an escrow account, the funds of which were to be released when Urban received
documentation that monies have been "properly spent" for the benefit of Urban. And on December 10,
1993, the day after meeting with Silver King executive vice president Charles Bohart, Urban's Silver writes
to him, stating that "we expect to receive these documents" by Wednesday, December 15, 1993. 

33. On December 16, 1993, Silver King's Bohart informs Urban via letter that "we are making
copies of all invoices that we have in our possession covering the expenses, other than those for certain
legal services, and should have them to you within the week." Disclosure of certain of the legal invoices,
the letter stated, "would endanger Silver King's attorney-client privilege and counsel's work product
privileges and for that reason some of these legal invoices cannot be provided." According to Urban, Silver
King supplied a box of invoices and cancelled checks in late 1993. In the February 2, 1994 letter to Bohart,
Urban stated that Urban was "vigorously reviewing these materials and [is] experiencing difficulty in
comparing invoices with vendors and manufacturers." Urban's attempts to obtain an accounting from Silver
King by withholding loan payments in escrow apparently culminated in the civil litigation in April 1994. 

34. Beyond the construction phase of WTMW(TV), Urban contends that Silver King has
"continuing influence" over Urban's programming and personnel and has attempted to "exert undue
influence" over Urban in the ongoing bankruptcy court proceeding such that its ownership interest should
be deemed cognizable. Although Urban acknowledges the Commission's having passed upon the Home
Shopping affiliation agreement in Urban Telecommunications, it urges that the propriety of the agreement
be revisited in light of Silver King's allegedly active role in the construction of WTMW(TV). As for the
personnel aspect of its station operations, Urban asserts that Silver King's Evans told Urban that it could
hire only 13 employees, the number of employees at each Silver King-owned and -operated station.
Further, Urban notes that after construction was completed and WTMW(TV) had begun airing Home
Shopping programming, the engineering firm John F.X. Browne & Associates received "substantial sums"
from Silver King. Finally, Urban alleges that Silver King has opposed Urban's proposed plan of
reorganization, which would reduce the interest rate on the Silver King loan by 1.25 percent and extend its
term by one month, thereby attempting to keep Urban in bankruptcy. 

Silver King Response 

35. Silver King argues that Urban's informal objection represents an effort to relitigate before the
Commission the private dispute with Silver King already settled in the Virginia state court proceeding. The
Commission, maintains Silver King, should decline, as it does in other private disputes, to entertain Urban's
objection. Even if the Commission considers Urban's allegations, Silver King asserts that the record clearly



indicates that Urban approved all of the construction expenditures and the engagement of professionals and
retained overall control of the construction process. 

36. Silver King claims that White requested the assistance of Evans, Silver King's chief engineer,
and his staff, because of their extensive experience in the construction of new UHF stations. Evans states
that he assisted Urban in the construction of WTMW(TV) from March 1990 to August 1993. During that
time, asserts Evans, "I made numerous trips to the Washington, D.C. area and frequently met with Mr.
White." Evans denies Urban's contention that he threatened to halt construction if Urban hired another
engineer. "In fact," asserts Evans, "at Mr. White's request, I interviewed a candidate for chief engineer
whom Urban employed in November 1992." 

37. When the construction process encountered zoning and interference problems, it was White,
according to Evans, who was the "ultimate decision maker and strategist" in resolving them. To assist
White with those problems, Evans states that he "recommended" the engineering firm John F.X. Browne &
Associates and the law firm McGuire Woods. In addition, Evans declares that White retained engineer
Jules Cohen & Associates "on my recommendation" and that White "utilized the services" of the Dow
Lohnes law firm. 

38. In support of Urban's use of Dow Lohnes, Silver King furnishes three letters from that firm,
one sent directly to Evans with a copy to White and two sent directly to White with copies to Silver King
management. The first, dated July 23, 1991, serves as a cover letter to a copy of the building permit issued
by the District of Columbia for the WTMW(TV) antenna to be installed on NBC's tower and a copy of the
antenna tower sketch approved by the local government. The second letter, dated August 13, 1991, serves
as a cover letter for a copy of the WTMW(TV) construction permit issued by the FCC, as well as a letter
sent to Fairfax County by McGuire Woods attorneys about the transmitter relocation. The third Dow
Lohnes letter, dated December 27, 1991, alerts White that Dow Lohnes would be providing him with a
draft of a request for extension of construction time for his "review, approval and execution. . . ." Silver
King concludes that whether it recommended the professional firms to Urban is "immaterial" in light of
Urban's reliance upon those firms for specified FCC applications and filings, which White reviewed and
signed.7 

39. Evans further states in his declaration that when antenna space became available on NBC's
tower, "Mr. White decided to relocate the station." Evans negotiated the tower lease, he states, but upon
White's request. White, according to Evans, was "fully apprised" of the issues during the negotiations and
personally signed the lease. As evidence of White's being kept informed, Silver King provides a January
1991 and a March 1991 memo from Evans to White. The January memo pertains to the feasibility of the
NBC tower for WTMW(TV). "With your approval I plan to meet with [NBC] next week to proceed with
negotiations," the Evans memo states. The final line of the memo reads, "Please advise." The March 1991
memo regards the attached NBC site lease agreement. "I have indicated the changes requested by Urban as
submitted to [NBC]," the memo states. A copy of the lease agreement, signed by White, as president of
Urban, is also submitted by Silver King as evidence of White's participation. Additionally, Evans declares
that White specifically authorized him to enter the leased premises and furnishes a copy of an August 1991
letter to NBC from White permitting Evans to enter the WTMW(TV) site "on behalf of Urban Broadcasting
Corporation."

40. As for the selection of vendors, Evans asserts in his declaration that he "consulted" with White
and that White "personally approved the equipment orders." Silver King submits a proposal of one vendor
signed by White in May 1990 and a March 1991 letter from Dow Lohnes instructing White to sign an
acceptance form of another vendor, which states it was prepared for Evans. "By Silver King ordering
equipment on behalf of Urban," Evans contends, "Urban was able to obtain discounts and vendor support
which would have been otherwise unavailable to it."

41. With respect to the procedure for paying vendors, Silver King contends that its loan agreement
with Urban specifically provides that Silver King may expend funds directly for the construction of the

____________________
7 Silver King refers to Urban's request for extension of its construction permit, File No. BMPCT-

910730KE, and its application for license to cover the construction permit, BLCT-930406KF. 



station. Section 1.05(c) of the Loan Agreement provides that certain construction and operating expenses
"be paid directly by Lender upon submission of the appropriate invoices to Lender." Evans alleges that at
the outset of the project, White decided that Silver King should "in most cases" make payments directly to
vendors. According to Evans, when White received invoices, he forwarded them to Evans for payment, as
evidenced by a December 21, 1991 memo in which White states to Evans that the attached vendor invoice
"should have been sent directly to you" and by a March 7, 1991 memo in which White forwards to Evans
another vendor invoice "which came directly to Urban Broadcasting." Evans maintains that Urban's
understanding that Silver King would make equipment purchases is reflected in an October 14, 1992 letter
from Urban to Joe Centorino, one of the five Silver King employees working on the WTMW(TV)
construction. In that letter, Urban responds to Centorino's earlier memo regarding the establishment of
credit with one of the vendors. "Establishing credit was not a priority of ours at this point," the letter reads,
"due to the fact that we have an agreement with [Silver King] to purchase and finance all equipment and
materials at this time." 

42. Silver King maintains that since WTMW(TV) went on the air, it has had no involvement with
Urban, except in the context of enforcing its rights as a lender. Payments received by the engineering firm
of John Browne were for work performed prior to the August 1993 sign-on. Silver King states that it is an
independent publicly held company and, since December 1992, when it was spun off from Home Shopping
Network, with whom Urban has contracted for network programming, it has been controlled by Speer. He
currently holds no significant interest in the programmer, according to Silver King. Therefore, Silver King
argues it does not now provide, nor has it ever provided, programming to WTMW(TV). That Silver King
has announced plans to acquire the programmer, contends Silver King, has no bearing "whatsoever" on the
qualifications of Silver King. As to personnel, Evans declares that he did not direct Urban to hire or fire any
individuals, but that he did explain that the staffing levels for a "typical" Home Shopping Network affiliate
was thirteen. Finally, Silver King contends that it is not seeking to coerce Urban in the bankruptcy
proceeding. Rather, it is "taking reasonable measures" to protect its business interest. 

Urban Reply 

43. With respect to the professional firms working on WTMW(TV) matters, Urban alleges that
Evans' claim that he merely recommended the engineering and law firms to White is "false." As purported
proof thereof, Urban states that White's name first appears in the time entries in the McGuire Woods
invoices on May 30, 1990, three months after McGuire Woods began its work on Urban matters, on
February 9, 1990. By contrast, argues Urban, a February 14, 1990 entry states that a McGuire Woods
attorney held a "strategy" conference on that date with Evans and the site owner's representative. Citing
further time entries in the McGuire Woods invoices, Urban also maintains that Silver King's statement that
White was the "strategist" on the zoning matter "is also false." Evans' name, according to Urban, appears in
the entries approximately 182 times while White's name appears only nine times, and not at all in the last
eight monthly invoices. The invoices also show, asserts Urban, that there were 15 meetings or conferences,
three described as relating to strategy, among Evans, McGuire Woods, Dow Lohnes, John F.X. Browne
and/or Jules Cohen. Urban notes that White is not listed as an attendee at any of these meetings. As for
hiring Dow Lohnes, Urban claims that it did not. 

44. Urban also denies it ever sought the assistance of Silver King's employees to work on the
construction of its television facility. It is also a misrepresentation, argues Urban, for Evans to state that he
commenced work with Urban in March 1990. The McGuire Woods invoices, according to Urban, contain
four time entries prior to March 1990 relating to the February 14, 1990 strategy conference with Evans and
the preparation of letters from the law firm to Evans. And both the Browne and Cohen firms sent bills to
Silver King dated in February 1990 for work on WTMW(TV). Further, Urban asserts that Silver King's
claim that Evans consulted with White on vendor selection, based on two instances in which White was
asked to sign documents, is "conclusory." And, Urban argues that Silver King's "unsupported assertion"
that White decided that Silver King should pay vendors directly "is false." Moreover, Urban alleges that
contrary to Evans' statement, he did threaten to halt construction if Urban hired its own engineer to oversee
construction and that Silver King claims "falsely" that Evans interviewed chief engineer candidates at
White's request. Evans, according to Urban, "interfered" with Urban's personnel hiring from the outset
when he insisted on "reviewing and then rejecting" numerous resumes that Urban had received from
engineers to assist in the construction process. 

45. With respect to post-construction influences of Silver King, Urban contends that
notwithstanding the spin-off of Silver King from Home Shopping, the Silver King loan agreement and



put/call agreement continue to contain cross-default provisions with the Home Shopping affiliation
agreement. Finally, Urban alleges that Silver King is continuing to exert influence over Urban's
programming and personnel. In January 1996, according to Urban, White asked a representative of Diller if
Silver King would accommodate Urban's emergence from bankruptcy proceedings. The Diller
representative declined to do so, asserts Urban, purportedly because White stated he would carry Diller's
proposed new programming only if he could also develop and carry his own local programming. As regards
personnel, Urban asserts that Evans attempted to limit Urban's hiring to 13 persons. Evans, according to
Urban, told Urban that Silver King would not agree to increase Urban's compensation to pay for additional
employees. 

Silver Management Response 

46. Silver Management's objection relates largely to the procedural propriety of Urban's filing an
informal objection on the eve of the Commission's action in Transfer Order. After five years of the "benefit
of its bargain" with Silver King, asserts Silver Management, Urban surfaced in this "entirely unrelated
proceeding" to complain about Silver King's allegedly impermissible influence. By permitting Urban to
raise untimely allegations in this proceeding, maintains Silver Management, the Commission invites abuses
of its processes and, therefore, the Commission should dismiss or deny Urban's objection, the stay should
be lifted, and Silver Management should be permitted to proceed with its acquisition of Silver King.
Urban's objection, according to Silver Management, is to gain leverage in the private dispute between
Urban and Silver King relating solely to issues of contract interpretation and accounting methodology,
matters which the Commission has long refused to adjudicate.

47. Additionally, Silver Management argues that the Commission's reliance on Jefferson Radio in
staying the effectiveness of Transfer Order was "overbroad and incorrect" in that the Jefferson Radio policy
applies only where basic qualifying issues against the licensee have been designated for hearing. Here,
contends Silver Management, no basic qualifying issue has been alleged, much less designated for hearing.
Urban's only allegation related to the attributable status of Silver King. To allow Urban's "unsubstantiated
allegations and fallacious arguments" to delay Silver Management's transaction, according to Silver
Management, would be contrary to the recognized public interest benefits of the Silver King transaction. 

48. Finally, Silver Management contends that Urban has presented no basis in law or fact for the
attribution of Silver King's nonvoting stock interest in Urban. Legally, Silver Management argues that the
Commission has never held that a nonvoting stockholder must be "passive" in order for its interest to be
exempt from attribution. According to Silver Management, in BBC License Subsidiary, L.P., 10 FCC Rcd
7926, 7933-34 (1995), the Commission declined to attribute a 45 percent nonvoting interest where the
investor had multiple "active" relationships. The investor in that case, Silver Management notes, proposed
to supply network programming to the applicant, had the right to acquire up to half of the applicant's
common stock and vote on major company decisions, recommended the hiring of its former employee as
the applicant's president, negotiated the principal terms of his compensation, and agreed to permit a current
employee to assume an executive position with the applicant following consummation of the transaction.
Factually, Silver Management asserts that there has been no post-construction attributable-level influence
over Urban because Silver King is a distinct entity from program supplier Home Shopping. Also, Silver
Management contends, Silver King did not mandate a limit of 13 employees; rather, the Home Shopping
affiliation agreement provides for compensation of only a certain number of employees. 

Discussion - Attributable Status of/Transfer of Control to Silver King 

49. We are confronted here with more than four two-inch bound volumes of invoices, travel
expenses and correspondence furnished by Urban in support of its primary allegation that Silver King
actively and aggressively participated in the construction and post-construction activities of Urban's
WTMW(TV) facilities and should, therefore, be deemed by the Commission to be a cognizable, rather than
a non-cognizable, non-voting investor in Urban. Yet, Urban maintains that despite Silver King's efforts to
"dominate" the station, Urban's voting stockholder White "has maintained control. . . ." See Urban
Supplement at iii. Another party to this proceeding, WACCI-VCR, contends that the numerous financial
and programming agreements entered into between Silver King and Urban alone caused an unauthorized
shift of control of WTMW(TV) to Silver King in contravention of numerous Commission rules and policies
and that the conduct described by Urban serves to confirm that conclusion. In response, Silver King urges
us to dismiss the Urban allegations as a private business dispute. And Silver Management argues that a



non-voting stockholder such as Silver King need not remain "passive" in order to maintain its
nonattributable status. 

50. Procedurally, we conclude that WACCI-VCR's July 16, 1992 petition for reconsideration of
Urban Telecommunications is defective under Section 1.106 of the Commission's Rules and, therefore, that
WACCI-VCR lacks standing in the pro forma assignment proceeding. Under Section 1.106(b)(1), an entity
which is not already a party to the proceeding is required to show "good reason" why it was not possible for
it to participate in the earlier stages of the proceeding. 47 C.F.R. §  1.106(b)(1). Although the information
central to the allegations raised by WACCI-VCR was filed subsequent to the staff's grant in February 1990,
the information was filed on April 23, 1990 with the Commission by Urban in accordance with Section
73.3613 of our rules and was, therefore, publicly available for more than two years prior to the
Commission's decision in Urban Telecommunications, 7 FCC Rcd 3867. Accordingly, we dismiss
WACCI-VCR's petition for reconsideration. Nevertheless, in view of the importance of the issues raised in
WACCI-VCR's petition, we shall address its allegations as part of our independent public interest analysis.
See Spanish International Communications Corp., 2 FCC Rcd 3336, 3342 n.15 (1987), aff'd sub nom.
Coalition for the Preservation of Hispanic Broadcasting v. FCC, 931 F.2d 72 (D.C. Cir. 1991)(en banc). 

51. Substantively, at the outset we note that a dispute is not purely private where a licensee's
compliance with Commission rules is called into question. Here, we shall not attempt to arbitrate contract
interpretation or accounting issues between Urban and Silver King. Rather, our objective is to determine
the locus of control of WTMW(TV) from 1990 to the present. This is not a case where we attempt to
adjudge the prospective relationship of the relevant parties based upon their representations and governing
corporate documents. See, e.g., BBC License Subsidiary L.P. (WLUK-TV), 10 FCC Rcd 7926, 7932 (1995)
(quoting News International PLC, 97 FCC 2d 349, 356 (1984)). Rather, we are called upon to determine
the status of permittee Urban vis-a-vis its nonvoting stockholder/creditor Silver King based upon their
actual conduct over a course of years, since 1990, when they entered into a series of financial,
programming, and corporate agreements, and to determine whether there is a violation of the Commission's
rules. We believe that the conduct in question can be evaluated in two parts: the construction phase and the
post-construction phase. For each period, the threshold evaluation will be first to ascertain whether Silver
King has influenced Urban such that its interest should be deemed cognizable and, thereafter, to determine
whether Silver King has assumed unauthorized control of Urban. 

52. As to the attributable status of an investor, the Commission attempts to identify those interests
in or relationships to a permittee or licensee which confer on its holders a degree of "influence" such that
the holders have "a realistic potential to affect" the programming and other decisions of permittees.
Attribution of Ownership Interests, 97 FCC 2d 997, 999, 1005 (1984), recon. granted in part, 58 RR 2d 604
(1985), further recon. granted in part, 1 FCC Rcd 802 (1986). In furtherance of that objective, the
Commission has set bright-line tests for corporations, like Urban, defining as cognizable those investors
holding five percent or more voting stock or the positional interests of officer or director. See 47 C.F.R. §
73.3555, Note 2. However, the Commission also has articulated the need to assess the cumulative effect of
all relevant factors so as to determine whether a party holds an attributable interest. See, e.g., BBC License
Subsidiary L.P. (WLUK-TV), 10 FCC Rcd at 7933 (citing KKR Associates, 2 FCC Rcd 7104, 7107 (1987);
Univision Holdings, Inc., 7 FCC Rcd 6672, 6677-78 (1992)). 

53. As to control, Section 310(d) of the Communications Act states, in pertinent part: 

No construction permit or station license, or any rights thereunder, shall be 
transferred, assigned, or disposed of in any manner, voluntarily or involuntarily, 
directly or indirectly, or by transfer of control of any corporation holding such 
permit or license, to any person except upon application to the Commission and 
upon finding by the Commission that the public interest, convenience, and necessity 
will be served thereby.

 
47 U.S.C. §  310(d).8  While there is also no formula for evaluating whether a party is in de facto, or actual,
control, see, e.g., Stereo Broadcasters, Inc., 55 FCC 2d 819, 821 (1975), we look to whether a new entity
has obtained the right to determine the basic operating policies of the station, that is, to affect decisions 

_________________________

         8 That statutory provision is implemented in Section 73.3540(a) of the Commission's Rules.



concerning the personnel, programming or finances of the station. See WHDH, Inc., 17 FCC 2d 856
(1969), aff'd sub nom. Greater Boston Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970), cert.
denied, 403 U.S. 923 (1971).  A permittee or licensee may delegate certain functions on a day-to-day basis
to an agent or employee, e.g., Southwest Texas Public Broadcasting Council, 85 FCC 2d 713, 715 (1981),
but such delegation cannot be wholesale. That is, those parties delegated to a task must be guided by
policies set by the permittee or licensee. See David A. Davila, 6 FCC Rcd 2897, 2899 (1991). Here, based
upon the undisputed facts on the record and for the reasons discussed below, we find that Urban abdicated
and Silver King assumed control of the construction of WTMW(TV) in violation of the Communications
Act and Commission policies and that the appropriate sanction for both Urban and Silver King is a
monetary forfeiture and a reformation of some of the contractual provisions between them. 

54. Silver King's activities during the construction phase of WTMW(TV) far exceeded a level of
mere influence over, or attributable interest in, Urban. Indeed, the record indicates that even before it
consummated its investment in Urban, Silver King took charge of the construction project and thereafter
arranged, on its own initiative, nearly every aspect of it. The law firm of McGuire Woods commenced
work on the Channel 14 zoning issue on February 9, 1990 and held a telephonic "status and strategy"
conference with Evans on that matter as early as February 14, 1990. Evans' name appears on the McGuire
Woods time entries five times prior to Silver King's March 22, 1990 consummation of its investment in
Urban while White's name appears for the first time in the May 30, 1990 time entry. Moreover, Evans is
listed in the McGuire Woods invoices at least 200 times, as having attended meetings and conferences in
person or telephonically, as having been sent correspondence and as having called or been called, on
average, every three days. By contrast, White is identified in the McGuire Woods invoices only fourteen
times in the seventeen months of that law firm's work on behalf of Urban, from February 1990 through July
1991, as indicated by the invoices. Silver King's role cannot be construed as one properly delegated to it.
Given the scope of its actions and the apparent remoteness and infrequency of Urban's participation, as
reflected in Urban's assertions and corroborated in many respects by the documentary record, there is, in
sum, no demonstration that Silver King's actions were guided by policies set by Urban. Cf. David A.
Davila, 6 FCC Rcd at 2899. 

55. In ascertaining a permittee's or licensee's ongoing ultimate control of its broadcast facility, we
have in the past, looked to whether the permittee or licensee alone decided which bills to pay, whether to
acquire additional personnel, or upgrade or repair the station's facilities, e.g., Radio Management Services,
Receiver, 7 FCC Rcd 2959, 2964 (1992), whether it was ultimately responsible for all decisions to incur
liabilities at the station, e.g., Arnold L. Chase, 6 FCC Rcd 7387, 7411 (ALJ 1991), whether its approval of
the employment of personnel was "necessary," e.g., David A. Davila, 5 FCC Rcd at 5226, whether it set the
terms of employment for personnel, e.g., Radio WAVS, Inc., 92 FCC 2d 1037, 1044 (1982), and/or whether
it was "actively involved and in charge" throughout the construction period through, inter alia, "daily
personal contact" with those delegated to construct the station, e.g., Bee Broadcasting Associates, 6 FCC
Rcd 3347, 3348 (ALJ 1991). Here, the record shows that rather than exercise control of WTMW(TV) in a
"very 'hands on' way," id. at 3349, Urban's nominally controlling stockholder White absolutely deferred to
Silver King, which, through its chief engineer Evans, controlled the finances and personnel of WTMW(TV)
by making virtually unrestricted decisions for Urban. The record thus presents not an instance of
"delegation of authority," but a "classic example" of an unauthorized transfer of de facto control in
violation of the Act and of our rules. Black Television Workshop of Los Angeles, Inc., 8 FCC Rcd 4192,
4198 (1993), recon. denied, 8 FCC Rcd 8719 (1993). 

56. Looking to specific decisions made by Silver King's chief engineer Evans, we observe that
while Evans "recommended" the four engineering and law firms, there is no record evidence that once
Evans selected the professionals, White's immediate and express approval was either sought or obtained.
Instead, the record reflects that White apparently accepted Evans' actions in this regard, but weeks or
months after those firms had commenced work on Channel 14, and then only through White's tacit
approval, that is, by receiving correspondence from Dow Lohnes without objection to its work on Urban's
behalf, by permitting the firms to work on Urban's behalf, by signing applications and other filings
prepared by the firms, and by executing the loan agreement amendments which facilitated payment of the
firms. Such ratification by inaction fails to establish control. While we do not suggest that a permittee must,
in order to claim control of its facility, construct its station without external technical and legal assistance, it
is incumbent upon a permittee to actively oversee the construction on an ongoing basis. And even though
Urban "utilized" the 



services of Dow Lohnes, as Silver King maintains, each piece of Dow Lohnes correspondence submitted in
this record either copied or was addressed to Silver King principals.9  This suggests that the law firm held a
duty to advise and apprise Silver King that was similar to its duty to Urban. Silver King's invocation of
attorney-client privilege in refusing in its December 16, 1993 letter to submit to Urban certain of the legal
invoices further demonstrates that the two law firms selected by Evans worked at least in part for Silver
King. Indeed, refusing to give Urban work product and invoices allegedly involving work on WTMW(TV)
suggests a supervening duty to Silver King. 

57. Evans maintains he consulted with White on vendor selection and provides as evidence
White's signature on one vendor proposal and White's being directed by Dow Lohnes to sign one other.
Such evidence points only to White's limited participation in the selection of vendors. However, given that
Urban provided a list of 20 vendors it alleges were chosen unilaterally by Silver King for the Channel 14
construction project, White's explicit acceptance of two vendors not included in that list falls well short of
rebutting the evidence suggesting the exercise of control by Silver King. A permittee is obligated to serve
as a "hands-on decisionmaker," not as a mere "consultant or advisor." Salem Broadcasting, Inc., 6 FCC
Rcd 4172, 4173 (MMB 1991). Further, the number of references to Evans in the McGuire Woods invoices,
fourteen-fold over those references to White, and the absence of White's name from so-called "strategy"
sessions among Evans, the engineering and legal firms and others, indicate Evans' undue participation in
making critical decisions for the station. See, e.g., id.

58. Additionally, the direct billing by the professional firms and vendors and Silver King's direct
payment to those firms signals Silver King's assumption of financial responsibility from Urban. And
White's forwarding of bills to Silver King and insisting that those bills should not have been sent to him at
all signals Urban's abandonment of such responsibility. See, e.g., WGPR, Inc., 10 FCC Rcd 8140, 8145
(1995)(Licensees must "maintain their own bank accounts, pay the salaries of their own employees, and
remain responsible for their own obligations to programmers, utility companies, and other operational
matters."). In short, the record demonstrates that from February 1990 to August 1993, Silver King wielded
control of Urban's personnel and finances. In fact, the record indicates that White had no involvement
whatsoever with Urban's finances and that he did not even know how much of its multi-million dollar line
of credit had been spent by Silver King, which assumed responsibility for direct payment for all equipment
and services. Nor did he even initiate the increase in the original loan amount. White wrote to Evans on
August 17, 1992, about one month after he executed an amended loan agreement, from $ 5.45 to $ 8.89
million, that "you discussed, for the first time, the issue of raising the loan amount . . . because you had
spent funds in the accounts held by [Silver King] in [Urban]'s name that exceeded the loan agreement that
both parties had signed. Until that conversation, White concedes in the letter, "I was completely unaware of
any changed conditions." A permittee monitoring and actively participating in the construction of its station
would have been keenly aware that millions of dollars more than the loan amount were being spent.

59. As for Urban personnel, White apparently ceded control over many aspects of this
fundamental permittee function. White's letter to NBC authorizing Evans to enter the tower premises "on
behalf of Urban Broadcasting Corporation" demonstrates his approval, albeit delayed, of the assistance
derived from the five Silver King employees. However, while Silver King billed Urban for the travel
expenses of those five employees working on the construction of Urban's station, there is no evidence that
Urban was charged for their compensation, an indication that Silver King itself absorbed expenses in the
construction of Channel 14. Payment by Silver King of its employees for "assisting" in the WTMW(TV)
project suggests that it was Silver King that served as their employer and directed their activities.

60. Urban maintains that it attempted to "curtail" Silver King's impermissible financial activities as
"early" as August 17, 1992. It did so, according to Urban, through White's letter to Evans on that date
requesting documentation of funds spent on its behalf. However, Urban waited for two and one-half years

________________________
9 Even a December 12, 1991 letter sent to the Chief, Television Branch by Dow Lohnes regarding the

status of Urban's construction, furnished in connection with Urban's supplement to its informal objection,
blind-copied White and Silver King chief engineer Evans and Silver King executive vice president and
general counsel Michael Drayer. 



after Silver King employees commenced work on WTMW(TV)'s construction to inquire as to these monies,
which it was obligated to repay under the Silver King loan. This late inquiry was apparently prompted by
Urban's and Silver King's execution the month before, on July 14, 1992, of an amendment to the loan
agreement which increased the loan amount from $ 5.45 million to $ 8.89 million. The record shows no
further request by Urban for documentation by Silver King until after Urban agreed, on June 16, 1993, to a
further increase in the loan amount, this time to $ 10.5 million. 

61. During the last quarter of 1993, Urban for the first time took affirmative steps in regaining
control of its finances by informing Silver King that it was withholding payments due to Silver King under
the loan and placing them in escrow until documentation of expenditures was submitted. In a December 10,
1993 letter to Silver King, Urban stated that "we expect to receive these documents by Wednesday,
December 15, 1993." Although not timely, Silver King did respond cooperatively by letter of December 16,
1993, in which it notified Urban that it was making copies of the requested documents and that Silver King
"should have them to you within the week." Urban eventually reclaimed control of WTMW(TV), albeit
upon the completion of construction. It was the vacuum of control created by Urban with respect to the
construction of its WTMW(TV) that provided the opportunity for Silver King to assume that control. Thus,
this is not the situation where an unauthorized party refused to return control to the rightful permittee or
licensee. Eddie Bond, 10 FCC Rcd 12535, 12537 (MMB 1995).  Absent Commission authorization,
however, such abdication by Urban and such assumption by Silver King renders both in violation of
Section 310(d) of the Act. 

62. The record contains no evidence that Silver King continued to control or even influence Urban
and WTMW(TV) subsequent to the completion of construction and the commencement of broadcast
operations. Indeed, no further equipment or services expenses were incurred after August 1993, when
WTMW(TV) commenced airing programming.10  The funds sent to Browne by Silver King after that date,
according to Silver King and undisputed by Urban, were for work performed earlier in connection with
construction. As for Evans' specifying the allowable number of employees for WTMW(TV), there is no
evidence that Evans attempted to hire or fire anyone, the principal indicator of control in the area of
personnel. See Tri-Counties Communications, Inc., 31 FCC 2d 83 (1971). Evans merely relayed to White
the number of employees that could be compensated based upon the monthly affiliation fee to be paid by
Home Shopping. 

63. With respect to WTMW(TV)'s programming, there is nothing within the four corners of the
Home Shopping affiliation agreement that would suggest an abandonment of control by Urban.
Notwithstanding the contention of WACCI-VCR to the contrary, there is no Commission rule or policy that
prohibits a broadcaster from contracting to air approximately 141 hours per week, or even more, of a
network's programming, as Urban has agreed to do.11  What is required in an affiliation agreement under
our rules is that it permit the permittee or licensee to reject or to refuse network programs "which the
station reasonably believes to be unsatisfactory or unsuitable or contrary to the public interest" and to
substitute a program "which, in the station's opinion, is of greater local or national importance." 47 C.F.R. §
73.658(e). Section 16 of the Home Shopping affiliation agreement with Urban contains this rule's language
verbatim. No provision of that agreement penalizes Urban for exercise of those non-network programming
rights and no party, including Urban, alleges that Home Shopping has abridged those rights. Moreover,
amendment of the station programming time by "mutual agreement" functionally endows Urban with veto
power over any modifications to the contractual time. For this reason, we do not view such a provision as
shifting programming control to Home Shopping.

_____________________
10 Although WTMW(TV) commenced programming in August 1993, the discussions between Urban

and Silver King pertaining to spending accountability which extended into Fall 1993 and Winter 1994 were
merely vestiges of construction-phase matters. Moreover, there is no evidence on the record that Silver
King insinuated itself into station matters after the sign-on date in August 1993. Our conclusion that Silver
King's assumption of control was limited to only the construction of WTMW(TV), therefore, is sound.

11 Under the amended affiliation agreement, Urban may air non-network programming four minutes
each hour, in addition to two hours each day, Monday through Saturday, and four hours on Sunday. See
paragraph 12, supra. 



64. Nor shall we attempt to ascertain indicia of control by Silver King from its actions in the
ongoing bankruptcy court proceeding. When a plan of reorganization, whether proposed by Urban or
another party to that proceeding, is approved by the court, Urban will be obligated under our rules to file an
application with the Commission seeking prior approval to emerge from bankruptcy. At that time, we will
review the plan and any other documents to assess the relationship to Urban of Silver King and any other
party. In the meantime, we shall, as detailed below, require certain provisions of the loan agreement and
related documents, as well as the put/call agreement between Silver King and Urban to be reformed, but we
shall not interfere with the bankruptcy proceeding by preventing parties from pursuing procedural rights
duly accorded them in that forum. 

Resulting Violations of Multiple Ownership Rules 

65. In light of our finding that Silver King assumed unauthorized control of Urban's WTMW(TV)
during the three and one-half year construction of that station, we must determine whether that control
placed Silver King in violation of any of our multiple ownership rules. Urban contends that the attribution
to Silver King, the licensee of 12 television stations, of WTMW(TV), a thirteenth station, placed it in
violation of the recently eliminated national television ownership limitation of 12 stations. As Silver King
correctly notes, however, one of its 12 licensed stations is a television satellite, which, under Note 5 to
Section 73.3555, is exempt from all multiple ownership rules, including the former national numerical cap.
See 47 C.F.R. §  73.3555, Note 5. Thus, attribution of WTMW(TV) to Silver King during the construction
period, 1990 to 1993, did not conflict with the national ownership rule. 

66. WACCI-VCR points out that attribution of WTMW(TV) to Silver King would run afoul of the
Commission's television duopoly rule in that the Grade B contour of Urban's Arlington, Virginia station
substantially overlaps that of Silver King's WHSW-TV, Baltimore, Maryland. Our records reflect that the
Grade B contours of WHSW-TV and WTMW(TV) do, in fact, substantially overlap. Indeed, due to the
geographic proximity of the two communities of license, even the smaller Grade A contours of the Urban
and Silver King stations overlap. Absent waiver of the rule, a party cannot own and/or control two
television stations whose Grade B contours intersect. See 47 C.F.R. §  73.3555(b). Thus, because we find
that Silver King assumed control of WTMW(TV) without waiver of the rule during the years 1990 to 1993,
we find also that it violated the television duopoly rule during that period. 

Lack of Candor/Misrepresentation 

Allegations 

67. Urban alleged in its March 6, 1996 informal objection that 

contrary to the passive, non-voting interest in Urban that Silver King 
has represented to the Commission, Silver King has in fact knowingly 
and willfully violated the Commission's rules by expending millions of 
dollars to construct and operate WTMW(TV) by bypassing Urban's majority 
and sole voting shareholder, Theodore White, often times without even 
consulting Urban after the fact for decisions made by Silver King in constructing 
the station's facilities.

 
Based upon this statement, we indicated in the Stay Order that Urban's allegations raise issues of
misrepresentation and/or lack of candor to the Commission. FCC 96-100 at P3. "Given the nature and the
source of the allegations against Silver King," we added in the Stay Order, "we find it necessary to defer
the effectiveness of our decision granting consent to the transfer of Silver King so that we may investigate
these allegations and assess their impact on our determination that the transferor in this proceeding is
qualified." Id. Urban was then directed to supplement the unsupported allegations. Id. at P5. 

68. In its supplement of March 15, 1996, Urban filed four separate volumes of exhibits to
document what it claimed was a level of activity by Silver King rising to attributable status. The exhibits
included various correspondence between Urban and Silver King or at least one of the law firms, invoices
from the engineering and law firms, and the expense records of the five Silver King employees included in
those exhibits. Notwithstanding the degree and extent of Silver King's activities, as well as what it asserted
was Silver King's best effort "to dominate this station," Urban insisted in the supplement that its sole voting



stockholder White "has maintained control" over WTMW(TV) and that he has been "the general manager
in charge of the operations of Channel 14 from the outset." See Urban Supplement at 3. 

69. Silver King, in its March 25, 1996 opposition, responds to the Commission's concern
enunciated in the Stay Order and contends that Silver King has been "completely open about its
involvement" in the construction of WTMW(TV). According to Silver King, not only were the loan
documents and amendments thereto submitted to the Commission, but the Commission reviewed them and
specifically held in Urban Telecommunications that the loan and stock pledge agreements on file with the
Commission gave Silver King no powers to control Urban. Further, Silver King asserts that it previously
brought its dispute with Urban to the Commission's "attention" in May 1995, in comments it filed in the
Commission's rule making proceedings regarding attribution and minority ownership of broadcast stations.
See Silver King comments, filed in Review of the Commission's Regulations Governing Attribution of
Broadcast Interests, MM Docket No. 94-150, May 17, 1995 at 5-8 and filed in Policies and Rules
Regarding Minority and Female Ownership of Mass Media Facilities (Minority/Female Ownership of Mass
Media), MM Docket Nos. 94-149/91-140, May 17, 1995 at 16-17. In those comments, Silver King pointed
to its litigation with Urban as evidence that Silver King is a passive investor in minority entrepreneurs who
in fact retain their "independent nature." There it stated: 

For example, SKC [Silver King Communications] is currently involved 
in a dispute with Urban concerning loan payments under the parties' loan 
agreement. Accordingly, this dispute is currently the subject of litigation 
notwithstanding the operational assistance SKC provided to Urban in launching 
WTMW(TV) and SKC's subsidiary's 45% nonvoting common stock interest in Urban.

Comments, Minority/Female Ownership of Mass Media, MM Docket Nos. 94-149/91-140, at 16. 

70. Urban, in its reply of April 1, 1996, alleges again that "Silver King has lacked candor and
made misrepresentations in claiming that it has held a non-attributable interest in Urban." Further, it cites as
misrepresentations seven statements made by Silver King in its March 25, 1996 opposition. Urban argues
that because the proposed transferee of Silver King, Silver Management, is to be controlled by Barry Diller,
who is currently the chairman of the board and chief executive officer of Silver King, the Silver King
misrepresentations also go to Silver Management's character. Specifically, Urban describes as "false" the
following assertions made by Silver King, in part through Evans' declaration: (1) that Silver King was
acting merely as a "lender" or a "non-voting shareholder"; (2) that Evans interviewed a candidate for chief
engineer at White's request; (3) that Evans "recommended" the engineering and law firms to White; (4) that
White was the "ultimate decision maker and strategist" on the zoning matter; (5) that White "asked" Silver
King for the assistance of Evans and the four other employees; (6) that White decided in most cases that
Silver King should pay vendors directly; and (7) that Evans began work on the construction of
WTMW(TV) in March 1990. 

71. Urban, too, is alleged to have made statements that cannot be "reconciled" with its earlier
statements to the Commission. In its comments in this proceeding, WACCI-VCR notes that in the pro
forma assignment proceeding, Urban represented in a May 12, 1994 consolidated opposition to the April
29, 1994 supplemented petition for reconsideration filed by WACCI-VCR that Urban "controls, and has at
all times controlled the programming practices of WTMW-TV." Urban's position in its informal objection
and supplement thereto, according to WACCI-VCR, is to the "contrary" in that it refers to Silver King's
"excessive influence over Urban's finances, personnel and programming," it claims that Silver King has
"controlled virtually all of the programming for the station by virtue of a network affiliation agreement,"
and it states that Silver King has exercised "even post-construction influence over programming and
personnel." 

Discussion 

72. It is indisputable that a permittee's or a licensee's candor "is an issue of utmost importance to
us." Fox Television Stations, Inc., 10 FCC Rcd 8452, 8478 (1995). While lack of candor is characterized by
failure to disclose material information, misrepresentation is characterized by making a material false
statement to the Commission. See Fox River Broadcasting, Inc., 93 FCC 2d 127, 129 (1983). An intent to
deceive is an essential component of both. See Pinelands, Inc., 7 FCC Rcd 6058, 6065 (1992). Indeed, the
nature of the misrepresentation or lack of candor is essentially irrelevant, because it is the "willingness to
deceive" that is most significant. FCC v. WOKO, Inc., 329 U.S. 223, 227 (1946). 



73. In determining whether allegations raise a substantial and material question of fact requiring
an evidentiary hearing, we are guided by the statutorily prescribed process of Section 309(d)(1) of the Act,
which mandates that we must first determine whether the allegations of fact, if true, constitute a prima facie
case that grant of the application would not serve the public interest, convenience and necessity. See 47
U.S.C. §  309(d)(1). If so, the Commission must next determine whether, "on the basis of the application,
the pleadings filed, or other matters which it may officially notice," a "substantial and material question of
fact is presented." 47 U.S.C. §  309(d)(2). For purposes of this second stage of the process, we must weigh
against the allegations all evidence before us and, on the basis of all of these materials, we must decide
whether the ultimate question of fact is "substantial," that is "whether the totality of the evidence arouses a
sufficient doubt on the point that further inquiry is called for." Citizens on Jazz on WRVR, Inc. v. FCC, 775
F.2d 392, 395 (D.C. Cir. 1985) (citing Columbus Broadcasting Coalition v. FCC, 505 F.2d 320, 330 (D.C.
Cir. 1974), Broadcast Enterprises, Inc. v. FCC, 390 F.2d 483, 485 (D.C. Cir. 1968)). The ultimate factual
question whose substantiality is at issue is whether the applicant intentionally misled the Commission. See
id. The final step requires the Commission to determine, whether or not an evidentiary hearing is held, that
the facts establish that the public interest, convenience and necessity will be served by granting the
application. 

74. Because White, the principal of the permittee itself, was the source of the misrepresentation
and control allegations against Silver King, we found it prudent under the Commission's Jefferson Radio
policy to stay our approval of the transfer of the Silver King stations from Speer, the controlling
stockholder of Silver King, until resolution of those issues. See Jefferson Radio v. FCC, 340 F.2d 781.
Accordingly, we gave Urban an opportunity to supplement the bare allegations contained in its informal
objection of March 6, 1996. It did so by furnishing volumes of documentation relating to Silver King's
participation in the construction of WTMW(TV). Silver King's opposition largely relies on the declaration
by Evans, who discloses his WTMW(TV) construction activities. But, Silver King states that "the record is
clear" that Urban approved all of the construction expenses and the engagement of professionals and that
White retained "overall control" of the construction process. "As the foregoing demonstrates," concludes
Silver King, "Silver King does not have an attributable interest in WTMW -- 'de facto,' 'active,' or
otherwise." We are confronted, therefore, with a level of activity on the part of Silver King which Urban
views as establishing an attributable status, which Silver King contends does not jeopardize its non-
attributable status, and which we find today exceeds permissible participation on the part of a non-
controlling stockholder and, therefore, constitutes an unauthorized transfer of control. 

75. In weighing Urban's general allegation that Silver King misrepresented or lacked candor with
respect to its non-attributable status, the ultimate question is whether Silver King intended to deceive the
Commission. Given the various legal conclusions that can be drawn from Silver King's documented
activities, in tandem with Urban's passivity, we find it difficult to ascribe to Silver King a motive to mislead
the Commission. Rather, we perceive Silver King's legal arguments as a good faith belief that its
participation in the construction of WTMW(TV) was within the bounds of conduct of a nonvoting,
nonattributable stockholder. Moreover, today we find that Silver King's activities constituted an
unauthorized transfer of control and were attributable. Our conclusion that such a violation occurred,
however, neither requires nor rests upon a finding of scienter. Furthermore, as we explain below, there is no
evidence, circumstantial or otherwise, that Silver King knew that its activities augmented its interest in
Urban to a level of control or, even, to attributable status. The absence of any basis in the record for
concluding that Silver King believed it had violated the law, either the prohibition on unauthorized
transfers of control or the rule prohibiting television duopolies, undercuts any inference of an intent by
Silver King to deceive the Commission concerning its relationship with Urban. We believe, therefore, that
Urban has failed to raise a substantial and material question that Silver King intended to misrepresent or
conceal its construction-phase conduct from the Commission. 

76. Moreover, we observe that Silver King's relations with the Commission in the past have been
inconsistent with an intent to mislead the Commission about its investment in Urban. Since March 1990,
when Silver King consummated its financial agreements with Urban, Silver King has filed only one set of
applications with the Commission in which it was required to disclose its other media holdings, the
September 13, 1995 applications which are the subject of the recent request for transfer of control to Silver 



Management.12  See applications captioned in Transfer Order, FCC 96-89. In those applications, Silver
King states that it "owns a 45% nonvoting, convertible stock interest in Urban Broadcasting Corporation."
FCC File Nos. BTCCT-950913KE through KP, Exhibit 4. That statement is not false. Further, Silver King,
in conjunction with Urban, demonstrated a willingness to disclose documents and information, including
submitting the numerous documents in the pro forma application filed in 1989, furnishing executed copies
of those and additional documents for Urban's ownership report within 30 days of consummation of its
investment, and filing two amendments to the loan agreement as it did on October 20, 1992 and on July 7,
1993. 

77. In its own ownership report, Silver King, for every year since its investment in Urban, has
reported that it owns a 45-percent nonvoting, convertible stock interest in Urban. Even while Commission
approval of that investment was pending, Silver King reported in its 1989 ownership report the pendency of
the application which it stated would result in its holding a 45-percent nonvoting interest in Urban. Silver
King also appears to have revealed in two sets of recent comments -- those pertaining to attribution of
broadcast interests and to minority ownership of broadcast facilities -- its disputatious and litigious
relationship with Urban, as well as its "operational assistance . . . in launching WTMW(TV). "These
actions are inconsistent with an intent to deceive and we find that Silver King's actions have been"
consistent with a desire to insure that the Commission had whatever information it needed "to approve the
transaction. Fox Television Stations, Inc., 10 FCC Rcd at 8490. Therefore, we find that Urban has failed to
raise a substantial and material question that Silver King intended to conceal its construction-phase conduct
from the Commission.

78. Nor are we persuaded by Urban's allegations that Silver King and its chairman/CEO Diller
engaged in misrepresentation through the seven enumerated statements concerning the conduct of Silver
King during the construction of WTMW(TV) made in the Silver King opposition. See paragraph 69, supra.
Specifically, we find that Urban has failed to make a prima facie case with respect to two of those
statements. The first, that Silver King was acting only as a "lender" or a "non-voting shareholder" is not a
statement of fact that is capable of being proved true or false. Rather, it is a legal conclusion, one for the
Commission to draw based upon the facts on the record. We find immaterial the second statement, that
Evans interviewed a chief engineer candidate "at White's request," and thus we infer no intent to deceive.
The fact that Evans interviewed such a candidate, whether at Urban's direction or not, is irrelevant in
assessing the locus of control. 13  It is the hiring and firing of employees, not the interviewing of prospective
personnel, that is material. E.g., David A. Davila, 6 FCC Rcd at 2899. There is also no evidence to suggest
that Evans, on his own, hired the engineer he interviewed or that the employment of that individual was not
ultimately acquiesced to by Urban. Accordingly, we find Urban's allegations of misrepresentation as to
these two statements without merit.

79. Four of the seven statements alleged to be misrepresentation -- that Silver King's Evans
"recommended" use of the professional firms to White, that White was the "ultimate decision maker and
strategist" on zoning matters, that White "requested" the assistance of Evans and the Silver King
construction team, and that White at the outset established direct payment by Silver King of the vendors --
are characterized by Urban in its April 1, 1996 reply as "false." Silver King, which was precluded by the
expedited pleading cycle specified in the Stay Order from filing documents after April 1, 1996, did not
respond to Urban's allegations that any of the statements are evidence of international misrepresentation or
lack of candor that warrant designation for hearing. Given that these statements relate to indicia of
influence or control, they are material representations. However, weighing the allegations of
misrepresentation against all evidence on the record, we conclude that Urban has not raised a substantial
factual question warranting designation for hearing.

_____________________
12 Although Silver King has filed numerous applications since early 1990, most of them were for pro

forma transfers or assignments, renewals, licenses to cover, or replacement or change to construction
permit. None of the applications pertaining to those events requires the applicant to list its media holdings. 

13 "Material" facts are those that the Commission considers relevant to making its public interest
judgment. See H.R. Rep. No. 1800, 86th Cong., 2d Sess. 12, reprinted in 1960 U.S. Code Cong. & Admin.
News 3516, 3520. 



80. Based upon the substantial and numerous pieces of evidence already in the record concerning
Silver King's substantial role, we conclude that the statements could not reasonably be deemed to have been
motivated by an intent to deceive the Commission. Indeed, Urban's allegations with respect to Silver King's
statements that Evans recommended the firms and that White was the ultimate strategist appear not so
much to be that the statements are "false," but that Silver King did not go far enough in characterizing the
nature of its role. Thus, Urban does not suggest that Evans was not the source of the legal and engineering
services used by Urban during the construction phase, but asserts that instead Silver King, rather than
Urban, was the true "client" of these firms. "Clients, not 'recommenders,'" such as Silver King, argues
Urban, "pay the bills." Similarly, while Evans states that White was the "ultimate strategist" in the zoning
matter, Urban complains that Silver King attempted to hide its extensive role in developing the strategy on
zoning. 

81. We do not believe, however, that, on this record, Silver King's characterizations of its
activities raise an inference of misrepresentation or lack of candor. When the Silver King opposition
containing the purported misrepresentations was filed, on March 25, 1996, there was already on the record
Urban's March 15, 1996 supplement and four separate volumes of exhibits. From the various
correspondence between Urban and Silver King or the professional firms, invoices from those firms, and
the expense records of the five Silver King employees included in those exhibits, a reader could readily
discern that the scope of Silver King's participation in every facet of the construction of WTMW(TV) was
extensive. In fact, in making the representation relating to the recommendation of the professional firms,
Silver King qualifies its statement by stating that whether Silver King recommended the engineers and
legal counsel Urban engaged "is immaterial, especially given the fact that Urban relied upon these for FCC
filings and applications, which Mr. White reviewed and signed."14  And Urban, itself, in alleging that the
"strategist" statement is false, points to McGuire Woods invoices in the record to argue that Evans' name
appeared some 182 times while White's name appeared only nine times. Moreover, Evans' own declaration
in accompanying the Silver King opposition clearly indicates that he participated extensively in the
construction activities. In these circumstances, therefore, we do not believe that Silver King's description of
its activities suggests that it has attempted to deceive the Commission. 

82. As to the other two of the four statements made by Silver King -- that White requested Evans'
assistance and that White set up the direct payment plan at the outset -- we do not believe that Urban has
raised a substantial factual question to support its assertion of misrepresentation. Specifically, the record
contains evidence of White's express acquiescence in the active participation by the Silver King employees,
including written updates to White from Evans on the substitute tower site and a letter from White to the
tower site owner authorizing Evans' entry to the site "on behalf of Urban Broadcasting Corporation." In
these circumstances, we conclude that Urban has not raised a substantial question that Silver King has
falsely characterized the nature of White's relationship with the Silver King employees. 

83. Similarly, we believe Urban has not raised a substantial factual question that Silver King made
misrepresentations regarding the direct payment arrangement. Whether or not White agreed at the outset to
establish a direct payment procedure by Silver King, that procedure was freely employed by White, whose
memos forwarding bills to Silver King are included in the record.  Most significantly in that regard, the
record contains two letters from Urban to Silver King principals plainly acknowledging the direct payment
scheme. For example, in the October 14, 1992 letter to Silver King, Urban states that "we have an
agreement with Home Shopping Network (HSN) to purchase and finance all equipment and materials at
this time."

84. Finally, the last of the seven alleged misrepresentations is that Evans began work on the
construction of WTMW(TV) in March 1990, rather than in February 1990, as Urban insists was the case. In
fact, the McGuire Woods invoices furnished by Urban to the Commission prior to Evans' representation as
to his March 1990 commencement date clearly indicate that he was involved in the zoning issue as early as
February 9, 1990. Evans' name appears three times in the February 1990 McGuire Woods invoices. In view

____________________
14 Notwithstanding Urban's contention to the contrary in its reply, we find no evidence that Silver King

attempted to "create a semblance" of attorney-client relationship between Urban and Dow Lohnes. We
observe that Silver King represented only that Urban had "utilized" the services of Dow Lohnes. In light of
Urban's receipt of letters from the firm, his compliance with the firm's directive to sign a vendor proposal,
and his apparent review and signing of FCC applications prepared by the firm, we find that Urban, in fact,
"utilized" the firm's services.



of this evidence on the record, it is reasonable to determine that Silver King, through Evans' statement,
incorrectly recalled by one month his commencement date on the WTMW(TV) project. Given the passage
of time since the event in question, more than six years, Evans' statement might well be seen as displaying a
"faulty shading of recollection," Grenco, Inc., 39 FCC 2d 732, 737 (1973), rather than the necessary
element of intent to deceive. See Weigel Broadcasting Company, 2 FCC Rcd 1206, 1211 (1987). In sum,
we find that the totality of the evidence does not warrant designation for hearing with respect to the seven
alleged misrepresentations made by Silver King. 

85. As for assertions made against Urban, WACCI-VCR's objective in pointing to Urban's
allegedly irreconcilable statements is unclear. If WACCI-VCR intends to raise questions of
misrepresentation on the part of Urban so as to implicate its character qualifications, we note that Urban's
positions, when read in the context of all of its statements, are not inconsistent. The primary issue in the pro
forma Urban assignment proceeding, as raised by WACCI-VCR, is whether Silver King's contractual rights
in Urban endow it with de facto control. In its opposition filed jointly with Silver King in that proceeding,
Urban refuted that Silver King wielded control. By contrast, the primary issue raised by Urban in the Silver
King transfer proceeding is whether Silver King's interest in Urban renders it a cognizable stockholder, a
role not necessarily coincidental with that of a holder of de facto control. In light of these two congruous
lines of argument, the only Urban statement cited by WACCI-VCR that may appear to depart from them is
Urban's allegation in its March 6, 1996 informal objection that Silver King has "controlled virtually all" of
the station's programming "by virtue of a network affiliation agreement." This statement suggests that
Urban believed that Silver King had control over WTMW(TV)'s programming, but only through the Home
Shopping agreement. In contrast, and consistent with its primary contention that Silver King has not a
controlling, but an attributable, interest in WTMW(TV), Urban argues in its March 15, 1996 supplement
that Silver King "has continuing influence over Urban's programming" and that Silver King's construction
activities, in tandem with its having "virtually all of the air time on the station" renders Silver King "more
than a passive investor." To highlight this distinction, in its April 1, 1996 reply, Urban attempts to
distinguish between attribution and control arguments: 

The staff's 1990 letter, the 1992 [Commission] decision, and the 
Urban/Silver King 1992 pleading concerned whether the loan 
documents and affiliation agreement gave Silver King actual control 
over Urban, not whether Silver King's conduct made it an attributable 
owner. Urban has fought to retain control, but Silver King has acted
improperly as an attributable owner, attempted to seize control, and has 
now made misrepresentations about its active role.

(Emphasis included.) In light of its subsequent, qualifying comments, Urban's arguments are compatible
with its contention that Silver King should be deemed to hold an attributable, not a controlling, interest in
WTMW(TV). In sum, Urban's various allegations raise no substantial question as to its "propensity to deal
honestly" with the Commission. Policy Regarding Character Qualifications in Broadcast Licensing, 102
FCC 2d 1179, 1189 (1986). 

Ex Parte Matters 

86. In its April 29, 1994 supplementary pleading, WACCI-VCR also claims that Urban's failure to
serve WACCI-VCR with the affiliation, loan and security agreement amendments violates the
Commission's ex parte rules. According to WACCI-VCR, Section 1202(b)(1) and 1204 of those rules, 47
C.F.R. § §  1202(b)(1) and 1204, prohibit presentation of information to the Commission without providing
notice to other parties in a restricted proceeding. And in comments filed in response to the pleading
schedule set forth in the Stay Order. WACCI-VCR argues that Urban's informal objection, filed on March
6, 1996, also should be considered an ex parte communication. 

87. As for the first alleged ex parte contact, we note that Section 73.3616(a) and (b) of the
Commission's Rules require the filing of all network affiliation contracts, agreements, or understandings
and amendments thereto between a television broadcast station and a national network, as well as all
contracts, instruments or documents relating to the present or future ownership or control of the licensee's
stock, such as pledge and security agreements. Urban, therefore, was complying with that rule when it filed
the amended affiliation, loan and security agreements in October 1992 and July 1993. The submission of
documents either authorized or required by the Commission's rules generally does not constitute a
prohibited ex parte presentation. See 47 C.F.R. §  1.1204(b)(1); see also Daily Telegraph Printing Co., 59



FCC 2d 185, 194-95, recon. denied, 38 RR 2d 1545 (1976); George L. Lyon, Esquire, 5 FCC Rcd 4672
(Man. Dir. 1990). Accordingly, we conclude that Urban's submission of amended documents without
service to WACCI-VCR were not prohibited ex parte presentations. With respect to the second alleged ex
parte contact, the informal objection, that pleading was filed against the separate proceeding of the transfer
of control of Silver King to Silver Management pursuant to Section 73.3587 of our rules. The fact that
similar issues were involved in that separate proceeding did not render it an impermissible ex parte
proceeding in the proceedings involving WTMW(TV), without further action by the Bureau. See 47 C.F.R.
§  1.1200(a).15  Moreover, WACCI-VCR has not been prejudiced by these filings, because it became aware
of the filings and commented on them and we are here considering its comments thereto. 

Remedy 

88. We today find that Urban and Silver King engaged in an unauthorized transfer of de facto
control of television station WTMW(TV), Arlington, Virginia to Silver King, in violation of Section 310(d)
of the Act. We also find that this transfer in turn resulted in Silver King violating the duopoly rule because
during its control of WTMW(TV), Silver King also controlled WHSW-TV, Baltimore, Maryland, the
Grade B and Grade A contours of which overlapped those of WTMW(TV). A transfer-of-control violation
warrants potential revocation of Urban's permit and Silver King's authorizations if the transfer and resulting
duopoly rule violation were intentionally concealed from the Commission through misrepresentation or
through a lack of candor. See, e.g., Black Television Workshop of Los Angeles, Inc., 8 FCC Rcd at 4198;
Silver Star Communications-Albany, Inc., 6 FCC Rcd 6905, 6907 (1991). Here, we find there is no
substantial and material question of fact that either Urban or Silver King acted with an intent to deceive the
Commission. Therefore, we shall not designate for revocation hearing Urban's or Silver King's Commission
authorizations. Additionally, there are several public interest reasons why designation for revocation is not
warranted.

89. First, as regards WTMW(TV), its permittee Urban and Urban's controlling stockholder, White,
are both in bankruptcy. To commence a revocation hearing could severely impair the bankruptcy estate
which is the subject of the bankruptcy court proceeding and, consequently, would undermine the goals of
the bankruptcy laws, including efficient and economical administration of cases, equality of distribution
among creditors,16 and a fresh start for debtors. See Fox Television Stations Inc. (New York Post), 8 FCC
Rcd 5341, 5344 (1993) (citing Report of the Commission on the Bankruptcy Laws of the United States,
H.R. Doc. No. 93-137, 93d Cong., 1st Sess., Pts. I and II, chapter 3 (1973)). We must "constantly be alert"
to determine whether our policies might conflict with other policies and whether such conflict can be
minimized. LaRose v. FCC, 494 F.2d 1145, 1146 n.2 (D.C. Cir. 1974). Because we find that there are no
serious unresolved questions concerning Urban's character qualifications, our decision to pursue less drastic
remedies and not to designate Urban's authorization for revocation is consistent with the Communications
Act and with our interest in the integrity of our rules.

90. Second, Silver King has sought consent to transfer control from Speer to Silver Management.
Allowing that transaction to go forward would result in the ultimate acquisition of control of the twelve
Silver King television stations by Diller, who had no knowledge of and did not participate in the
unauthorized transfer of control of WTMW(TV) or in the resulting duopoly rule violation. Moreover, the
Commission found in the Transfer Order that the public interest would be served by the transfer of the
Silver King stations to Silver Management, FCC 96-89 at P46, and nothing in the record since that decision
alters our conclusion in this regard.

91. Notwithstanding our public interest determination to refrain from a revocation hearing in this
case, we believe that a remedy is warranted to sanction Urban's and Silver King's serious misconduct and to
insure that such violations do not occur in the future. To that end, we shall apply a two-part remedy. First,
we shall levy a forfeiture against each entity commensurate with its violation or violations of our rules.
Second, we shall require modification of certain provisions in the existing agreements between Urban and
______________________

15 Of course, since our decision here to consolidate the proceedings, from now on these shall all be
treated as inter-related restricted proceedings. 

16 Silver King, according to Urban's supplement, is not Urban's only creditor. See Urban Supplement at
16.



Silver King. A transfer of Silver King includes not only a transfer of control of the 12 television stations to
Silver Management, but a transfer of all Silver King investments in other stations, including Urban's
WTMW(TV). Thus, we shall not, as urged by WACCI-VCR, sever the Urban investment from the transfer
of the Silver King stations. 

Forfeiture 

92. A forfeiture penalty may be assessed against any person found to have willfully or repeatedly
failed to comply with any of the provisions of the Communications Act or of the Commission's rules. 47
U.S.C. §  503(b)(1); 47 C.F.R. §  1.80(a). If the violator is a broadcast station licensee or permittee, the
forfeiture penalty shall not exceed $ 25,000 for each violation or each day of a continuing violation, except
that the amount assessed for any continuing violation shall not exceed a total of $ 250,000 for any single
act or failure to act. 47 U.S.C. §  503(b)(2); 47 C.F.R. §  1.80(b). In determining the amount of forfeiture,
Section 503(b)(2)(D) of the Act obligates us to consider the nature, circumstances, extent, and gravity of
the violation and, with respect to the violator, the degree of culpability, any history of prior offenses, ability
to pay, and "such other matters as justice may require." 47 U.S.C. §  503(b)(2)(D); see also 47 C.F.R. §
1.8(b)(4).  The unauthorized transfer of control of WTMW(TV) to Silver King is a serious violation of the
statute and of our rules that extended for a period of 42 months. During that period, Silver King's
misconduct also resulted in a violation of our duopoly rule, Section 73.3555(b). 

93. Applying the criteria of Section 503(b)(2)(D), we note that Urban's controlling stockholder,
White, was inexperienced as a broadcaster. He entered into numerous agreements with longtime group
owner Silver King, which provided for Urban's funding via a loan agreement that was twice modified to
accommodate the mounting construction expenses and which initially provided for its programming via an
affiliation agreement involving monthly compensation payments. It is incumbent upon the permittee to
actively oversee the construction of its facility and upon the assisting broadcaster to defer to the permittee
by seeking affirmative and frequent approval of its activities. Further aggravating Silver King's transfer-of-
control violation is the resulting duopoly violation. As for Urban, the disparity in broadcasting experience
between it and Silver King does not exonerate Urban. Another factor warranting a diminished forfeiture for
Urban is its bankrupt status. Given these circumstances we believe that it is appropriate to assess Urban a $
25,000 forfeiture for the unauthorized transfer of control and Silver King a $ 150,000 forfeiture for the
unauthorized transfer of control and violation of the television duopoly rule. 

94. In regard to this forfeiture, Urban and Silver King are afforded a period of thirty (30) days
from the date of this order to show in writing why a forfeiture penalty should not be imposed or to pay the
forfeiture. Any showing as to why the forfeiture should not be imposed or should be reduced shall include a
factual statement and such documentation and affidavits as may be pertinent. See 47 C.F.R. §  1.80(f)(3).
Other relevant provisions of Section 1.80 are summarized in the attachment to this Order and Notice. 

Contractual Arrangements Between Urban and Silver King 

95. We have previously reviewed the multiple contractual arrangements between Silver King and
Urban and found that they did not present an unacceptable risk of arrogation by Silver King of Urban's day-
to-day responsibilities as the permittee of WTMW(TV). Urban Telecommunications, 7 FCC Rcd 3867. In
reaching this decision, we evaluated the contractual arrangements between Silver King and Urban on a
predictive, not an empirical, basis. Now, however, Silver King's actual conduct under the rubric of these
contractual arrangements has been documented. That conduct, most particularly Silver King's role during
the construction of WTMW(TV) which we here find constituted an unauthorized transfer of control,
strongly suggests that our determination in Urban Telecommunications should be revisited. We have done
so and conclude that the collective rights afforded Silver King under its various agreements with Urban
substantially abetted the overreaching conduct of Silver King in constructing Urban's station. 

96. To reduce the risk of further violations, we believe that it is necessary to direct the parties to
reform certain provisions of their contractual arrangements. We note that our action here with respect to the
reordering of relationships is not prompted principally by any facial defect in the particular contractual
provisions we seek to reform, but by the effect of these provisions when taken together with other
exacerbating considerations present in this case. We consider it particularly important in this regard that
both Silver King and Urban are broadcasters and that their close relationship is tied directly to specific
programming affiliation arrangements -- the Home Shopping Network -- in which Silver King's investor,
Liberty Media Corporation (Liberty), has a substantial stake and with which Silver King has both a past,



and apparently, a future relationship. When the loan and stock subscription agreements were entered into in
March 1990, Silver King was commonly owned and controlled with Home Shopping. Notwithstanding
Silver King's assertion that it is, and has been since December 1992, an entity independent from Urban's
program supplier Home Shopping Network, we believe that there is a symbiosis between the two
companies which warrants our viewing them as one working for the good of the other. That symbiosis is
evidenced by a common owner, Liberty, which is the controlling stockholder of Home Shopping and a
beneficial owner of approximately 21 percent of the equity of Silver King. See Silver King SEC Form 10-
K, filed November 1995, at 65 (attached to Jovon's reply brief of April 4, 1996). In addition, Silver King's
Form 10-K indicates that in the years 1993 through 1995, Home Shopping affiliation compensation for the
twelve Silver King stations accounted for more than 85 percent of Silver King's net revenues in the years
1993 through 1995. The commonality of interests between the two purportedly independent companies is
further evidenced by the retention of Home Shopping affiliation agreement-related cross-default provisions
in the Urban-Silver King loan agreement and other commercial documents despite the 1992 separation of
Silver King and Home Shopping.17  Moreover, Silver King is not just Urban's dominant creditor, it is also a
substantial non-voting equity investor in Urban, with an array of investor rights in addition to its
prerogatives as a creditor. And both as a creditor and as an equity investor, Silver King's rights are linked to
Urban's performance under its affiliation agreement with Home Shopping. 

97. Thus, if Urban fails to perform under the Home Shopping affiliation agreement, Urban can be
deemed in default under the loan agreement and Silver King may then declare the entire unpaid principal
and interest immediately due and payable and may, "at its exclusive option," cancel the Home Shopping
affiliation and/or "unilaterally adjust" the hourly affiliation compensation rate. See Loan Agreement,
Sections 7.01(d), 7.02. Additionally, in the event of such failure to perform under the Home Shopping
agreement, Silver King may, under the put/call agreement, compel Urban to buy back Silver King's stock at
a purchase price equal to 45 percent of the fair market value of the station. Given Urban's financial
dependence on Silver King, these provisions effectively insure that Urban will be forced into an ongoing
and indefinite affiliation with Home Shopping. The only feasible alternative for Urban, should Silver King
exercise its creditor/investor rights, would be to sell its station.

98. Absent these entanglements -- for example, if Silver King were merely a commercial lender --
the contractual provisions with which we are concerned would be less troubling. Outside lenders, those
with no other ties to the licensee, such as commercial banks, are singularly motivated by the licensee's
repayment of the principal, payment of scheduled interest, and preservation of assets securing the loan. We
acknowledge that such an outside lender legitimately has concerns about the programming affiliation
agreements of the station operated by the borrower-licensee, but that those concerns are prompted by an
interest in insuring the continued influx of revenues generated by such affiliation, not by the commercial
success of a given television network or other programmer. Therefore, we understand that lenders must be
permitted latitude with respect to a borrower-licensee's programming affiliation, but only insofar as it
relates to the licensee's ability to service the debt. Lenders may, without triggering our attribution rules,
hold approval rights over a borrower's proposed programming affiliation change so long as the approval
right is guided only by commercial reasonability. Silver King's current loan agreement with Urban goes
well beyond such "commercially reasonable" approval terms. Accordingly, to avoid attribution in
WTMW(TV) by Silver King, all references to the Home Shopping affiliation agreement used in defining an
event of default, as provided in Section 7.01 of the loan agreement, or in defining Silver King's rights upon
such default, as provided in Section 7.02 of the loan agreement, must be eliminated. Recognizing Silver
King's legitimate needs as a creditor, however, we would not object to Silver King exercising a right of
review and approval over any change in Urban's affiliation, so long as that right is defined in terms of
reasonable commercial lender protections. Thus, for example, it would not be acceptable for Silver King to
hold the right to reject a proposed affiliation change by Urban even though that change can reasonably be
expected to be revenue neutral.

___________________
17 Further, as Silver King acknowledges in its opposition, it has been publicly announced that Silver

King may gain control of its former parent, Home Shopping Network, which would place Urban's creditor,
stockholder and programmer under the control of the same parent corporation. 



99. With respect to equity investments, we acknowledge that the holders of these interests possess
different expectations than do the holders of promissory notes. Stockholders of a licensee are entitled to
ownership in the assets. While there is risk associated with both a loan and an equity interest, an equity
investment constitutes risk capital entirely subject to the fortunes of the corporate venture. We assume that
stockholders of a licensee which also own or have an economic interest in a television network or
programmer used by the licensee invest in the licensee primarily to promote the network or programmer.18

Our assumption is substantiated in part by the "exit" devices which such investors typically attach to their
investments. One example of such an exit device is a put right, which gives stockholders the right to
compel the licensee to purchase its full equity interest upon an abandonment of the stockholders' network
or programmer. In the face of the exercise of such a right, the choices for a licensee are limited: it may
continue indefinitely to broadcast programming it no longer believes is best for its viewers or itself; it may
obtain a loan to redeem the equity interest; or it may sell its station in order to finance the purchase of the
equity interest. Where the equity investor is also a creditor of the licensee and enjoys approval rights over
the further incurrence of debt, pledge of stock or security of assets, the licensee in all likelihood could not
pursue the choice of obtaining an outside loan to buy the equity interest. We do not seek to bind an equity
investor to a licensee in perpetuity, but we also do not believe that an investor motivated by the success of
its affiliated network or programmer should hold the power to compel programming decisions or to force
disposal of the station. Programming decisions constitute a fundamental responsibility of the permittee or
licensee as a public trustee and such decisions cannot be dictated or coerced by another party, financially or
otherwise. 

100. Here, Silver King's put right, if exercised, mandates that Urban purchase, within 90 days of
Silver King's demand, any Urban stock held by Silver King at a put price of 45 percent of the fair market
value of all of the Urban assets. The put option, which is valid so long as Silver King owns Urban
nonvoting stock, is triggered by certain "Specified Events," including the failure of Urban to affiliate with
Home Shopping, to perform under that affiliation agreement, and to renew such affiliation agreement "on
terms consistent with the agreements offered by HSN to its other broadcasting affiliates (including the
payment by HSN of reasonable hourly compensation)." Other "Specified Events" include a change in
control of Urban, a default by Urban under any of its loans, and a material breach by Urban of its
obligations under its certificate of incorporation or the shareholder agreement with Silver King. In lieu of
paying the put price, i.e., 45 percent of the fair market value of its assets, Urban may sell all or substantially
all of its assets or all of the stock, including that held by Silver King, to a third party. Silver King has the
right to make an offer for any or all of the assets or for all of the common stock and a right of first refusal to
match any offer received. Net proceeds from the sale are to be distributed 55 percent to White and 45
percent to Silver King. 

101. It is the Home Shopping affiliation-related triggering event which concerns us here.
Accordingly, all references to the affiliation agreement must be removed from the put/call agreement.
However, we note that in the event Urban no longer affiliates with Home Shopping, Silver King is free to
sell its 45-percent equity interest to a third party or may convert that interest to a loan. Any loan agreement
arising out of the conversion, of course, must conform with the commercial reasonableness discussed
above. See paragraph 97, supra.

102. Finally, we observe that there are other contractual provisions which do not comport with our
rules and policies which are unrelated to the network/programming relationship. While we acknowledge
that these provisions were before us earlier, in Urban Telecommunications, they were not the subject of any
parties' petition below. Nor has any party objected to the provisions in the proceeding initiated by the Stay
Order, FCC 96-100. Rather, our heightened independent scrutiny of the contractual arrangements here has
revealed that certain contract sections should be reformed. First, the parties must conform two covenants of
Urban found in Article VI of the loan agreement to track the Commission's approach to such provisions in
analogous cases. The Commission has ruled specifically on such covenants in the context of minority
stockholder approval rights. See, e.g., Transfer Order, FCC 96-89 at P18; Quincy Jones, FCC 95-497
(released December 12, 1995) at P9; BBC License Subsidiary L.P. (WLUK-TV), 10 FCC Rcd at 7927

____________________
18 See, e.g., Assignment/transfer of licenses/permit of KCNC-TV, Denver, WTVJ-TV (now WFOR-

TV), Miami, KYW-TV, Philadelphia, KUTV-TV, Salt Lake City, and KUSG-TV, St. George, Utah, to
Group W/CBS Television Stations Partners, a joint venture between Westinghouse Electric Corporation
and CBS Inc. File Nos. BALCT-941222KL - KM, KX; BTCCT-941222KN - KO. 



In light of Silver King's role as minority investor, as well as lender, we believe that the approval rights in
the Urban-Silver King loan document should be guided by those cases. The first covenant prohibits Urban,
without the prior written consent of Silver King, from incurring indebtedness except for that incurred in the
ordinary course of business not to exceed $ 50,000 in the aggregate at any one time. See Loan Agreement,
Section 6.02(a). We believe a permittee requires greater borrowing latitude to freely operate its station in
the ordinary course. Accordingly, the parties should either justify the $ 50,000 amount as providing
sufficient independence to Urban or increase the amount to a level commensurate with past cases.
Additionally, Section 6.03(d) of the loan agreement mandates that Urban submit a quarterly budget at least
20 days prior to each fiscal quarter that "shall be satisfactory in form" to Silver King. We believe that this
vaguely defined right endows Silver King with virtual veto power over Urban's budget and as such accords
Silver King a level of authority inconsistent with passive, nonattributable status. Accordingly, this
provision must be modified to eliminate the absolute and standardless nature of this authority. 

Conclusion 

103. In view of the above, we find that there are no remaining character qualifications issues
against Urban or Silver King. The remedy we apply here does not preclude us from finding that Urban and
Silver King are qualified to be Commission licensees. Further, we find that allowing the transfer of Silver
King to Silver Management would serve the public interest. However, we note that even after reforming
their contractual provisions, as discussed above, Urban and Silver King will still enjoy several
relationships, including debtor-creditor, affiliate-network programmer, and company-stockholder. When
viewed separately, none triggers our attribution rules. However, as the Commission stated in BBC License
Subsidiary L.P. (WLUK-TV), 10 FCC Rcd at 7933, to view each of those relationships in isolation "would
be to undermine the underlying objectives of our attribution rules." Indeed, one of the questions we posed
in our pending rule making on attribution was whether and under what circumstances multiple
relationships, which taken individually are nonattributable, should be considered attributable in the
aggregate. See Review of the Commission's Regulations Governing Attribution of Broadcast Interests
(Attribution Review), 10 FCC Rcd 3606, 3609 (1995). In accord with our action in BBC License
Subsidiary, therefore, we shall condition grant of Transfer Order, FCC 96-89, upon the resolution of the
attribution rule making. Thus, whether Silver King's interest in Urban is attributable is to be resolved by the
pending rule making in Attribution Review. 

104. Accordingly, pursuant to Section 1.115(h)(2), we shall affirm our decision in Transfer Order,
modified as discussed here and below, and shall dissolve the stay issued in Stay Order. In so doing, we
expect that Silver King will amend its relationships with Urban, as discussed above, and with Jovon, as
discussed below. To the extent, therefore, that Silver Management objects to the imposition of the stay, that
argument is mooted by our action here. 

SILVER KING'S RELATIONSHIP WITH JOVON

105. Jovon is the licensee of television station WJYS(TV), Channel 62, Hammond Indiana, which
is located in the Chicago designated market area (DMA), the same market in which Silver King's WEHS-
TV, Channel 60, Aurora, Illinois is located. As set forth in Transfer Order, FCC 96-89 at PP5-8, Jovon
initially petitioned to deny the transfer of control of Silver King to Silver Management. It requested
withdrawal of that petition, but substituted a petition for declaratory ruling, requesting that the Commission
issue a two-part declaratory ruling relating to financial agreements and a network affiliation agreement
Jovon entered into with Silver King/Home Shopping Network in 1990. Briefly, Jovon first alleges that
Silver King's proposed exercise of an option to acquire a 45 percent equity interest in Jovon would
implicate the Commission's cross-interest policy and second, that Silver King's rights and powers obtained
through the other agreements constitute de facto control over Jovon and WJYS(TV). Silver King refutes
Jovon's allegations, arguing that the various Jovon-Silver King agreements are consistent with Commission
case law and circumscribe no Commission policy or rule. 

106. For reasons that follow, we find that Silver King's full exercise of the existing option to buy a
45-percent equity interest in Jovon would conflict with the Commission's cross-interest policy.
Additionally, we shall require amendment or elimination of certain provisions in the Jovon-Silver King
agreements which, if fully exercised, would endow Silver King with a potentially impermissible level of
influence. 



Background 

107. On August 7, 1990, Silver King n19 entered into an agreement to lend $ 3.6 million to Jovon,
a minority-controlled broadcaster, for construction and operation of WJYS(TV), Hammond, Indiana. To
secure the loan, Jovon's sole shareholders, Joseph and Yvonne Stroud, pledged all of their voting stock to
Silver King and personally guaranteed repayment of the loan. Additionally, Jovon entered into a security
agreement with Silver King, granting it a first position security interest in all of Jovon's tangible and
intangible assets, excluding its FCC authorizations. As inducement for the loan, Jovon granted to Silver
King an option to acquire a 45 percent nonvoting convertible stock interest in Jovon at an exercise price of
$ 45,000, as well as the right to "put," or sell, its exercised or unexercised option to Jovon upon the
occurrence of certain events. Three weeks prior to the execution of these documents, Jovon had entered
into a television affiliation agreement with Home Shopping to broadcast the home shopping network fare. 

108. As a result of network programming preemption disputes between Jovon and Home
Shopping, on August 18, 1994, Home Shopping, then separate from Silver King, notified Jovon that it was
terminating the network affiliation agreement effective November 18, 1994. On October 21, 1994, Silver
King notified Jovon of its election to exercise the option to purchase 45 percent of Jovon's stock. n20
Jovon's president, Joseph Stroud, by letter of November 23, 1994, offered to acquire Silver King's option
for $ 500,000. Such purchase, Stroud wrote, "would remove" the cross-interest issue. Silver King declined
Jovon's offer.

109. Despite Silver King's repeated attempts, Jovon has refused to consummate the option. In one
such attempt, by letter of November 30, 1994, Silver King indicated to Jovon that it "would be willing to to
take whatever actions the FCC might in the future request of it with regard to its stock holdings in Jovon
Broadcasting Corporation." In an October 11, 1995 letter, Silver King offered to "fully indemnify" Jovon
against any "consequences" of the cross-interest policy. And, in the October 11, 1995 letter to Jovon, Silver
King asserted that Jovon's failure to perform under the Home Shopping affiliation agreement "would
constitute an event of default under the [Silver King] Loan Agreement, which alleged default has never
been waived by Silver King." The October 11, 1995 letter continues:

I have been advised by counsel that the Loan Agreement and the related security 
documents, including the Promissory Note, Guaranty, Security Agreement, Pledge 
Agreement, Option Agreement and Leasehold Mortgage (collectively, the "Loan 
Documents") provide Silver King with comprehensive remedies in the event of a default 
by Jovon. I am also advised that such remedies include the right to declare all monies 
under the Promissory Note (including all unpaid principal, interest and any other 
amounts) immediately due and payable, to take possession of Jovon's real and personal 
assets and its issued and outstanding Class A common stock.

110. In Transfer Order, the Commission ordered maintenance of the status quo between Jovon and
Silver King pending resolution of the petition for declaratory ruling. FCC 96-89 at P48. Since that
Commission action, according to Jovon's March 25, 1996 comments, Silver King "effectively blocked
Jovon's ability to secure additional financing," which, it argues, would have enabled it to fully repay the
Silver King loan. Silver King did so, maintains Jovon, by conditioning its consent to the new financing on
Jovon's forbearance from contesting "Silver King's ability to control Jovon."

______________________
19 As is true with the Urban-Silver King relationship, Jovon initially entered the various agreements

with Home Shopping, then commonly owned with Silver King. Home Shopping is currently a separate
entity in control of the network programming affiliation agreements, while Silver King apparently became
the successor-in-interest to the financial and option agreements. Accordingly, we shall refer to Home
Shopping separately with respect to the affiliation agreement. 

20 The option period, as set forth in Section 2.2 of the option agreement, expires on the later of the
termination of the loan agreement and the expiration of the initial term of the Home Shopping affiliation
agreement.



111. In response, Silver King agrees that on March 19, 1996, Jovon's sole stockholders, the
Strouds, pursuant to the request of a commercial lender, sought Silver King's permission to pledge their
stock to the new lender. Silver King executed an agreement permitting such pledge, but, according to a
copy of that agreement attached to Silver King's April 1, 1996 opposition,  [**111]  the permission was
conditioned upon Jovon's acknowledgement that Silver King "has the right" under the option agreement to
acquire 45 percent of the equity of Jovon "effective upon the issuance" by the FCC of a ruling in the
pending declaratory ruling proceeding or in any rule making proceeding in connection with the
implementation of the Telecommunications Act of 1996 "which permits such acquisition (upon the
satisfaction of any conditions imposed by the FCC)." 

Pleadings Related to Jovon's Petition for Declaratory Ruling 

Jovon Petition and Comments 

112. First, Jovon urges the Commission to find that Silver King's attempted exercise of an option
to acquire a 45-percent nonvoting convertible common stock interest in Jovon would violate the
Commission's cross-interest policy should be deemed void. Jovon maintains that the Commission has never
approved a 45 percent convertible common stock interest in a television station held by a party owning and
controlling another television station in the same market. Moreover, Jovon asserts that rights accorded to
Silver King through other agreements entered into with Jovon, such as the loan and related agreements and
the put/call agreement, combine to create the "potential for undue influence, contingent control and unfair
competition" by Silver King in the Chicago market in contravention of the Commission's cross-interest
policy. 

113. Second, Jovon seeks a declaration by the Commission that rights and powers accorded Silver
King in the several agreements demonstrate that Silver King is "attempting to exercise a degree of control
over Jovon" in violation of the Commission's duopoly rule, as it applies to Jovon's WJYS(TV) and Silver
King's WEHS-TV.21  Specifically, Jovon points to provisions in the agreements which, inter alia, entitle
Silver King to convert its 45 percent equity to voting stock at any time after exercising the option, endow
Silver King with approval rights over various Jovon corporate actions, obligate Jovon to provide Silver
King with financial information and advance annual budgets, and create a default on the loan when Jovon
fails to perform under the Home Shopping Network programming affiliation agreement. While maintaining
it has exercised control over its television station WJYS(TV), Jovon claims it had no prior broadcasting
experience nor FCC counsel to draw upon in executing the several agreements with Silver King. 

114. In its recent comments, in response to the Stay Order, Jovon largely reiterates allegations
made in its petition for declaratory ruling. In addition, Jovon asserts that the Silver King transfer should not
proceed without addressing Silver King's prospective exercise of its powers over Jovon. According to
Jovon, misconduct by Silver King "has transpired and is on-going," contrary to the Commission's
conclusion in Transfer Order, FCC 96-89 at P8, in which it stated that Silver King had not yet engaged in
behavior which called into doubt its qualifications as a licensee. Further, Jovon contends that Silver King's
"web of agreements" with Jovon, in addition to exercising the option to obtain a 45 percent equity interest,
requires waiver of the cross-interest policy and the duopoly rule. To grant such a waiver, according to
Jovon, would essentially "rescind" the policy and the rule. Accordingly, argues Jovon, the Commission
must take steps to block Silver King's future actions with respect to Jovon. 

Silver King Oppositions 

115. In response, Silver King argues that Jovon's concern as to the cross-interest policy is an
attempt to justify its breach of the option agreement and that allegations of de facto control are "equally
pretextual." Station WJYS(TV), Silver King suggests, is valued at approximately $ 60 million, the recent
purchase price 

__________________
21 That rule, Section 73.3555(b), generally proscribes a party from owning attributable interests in or

controlling television stations whose Grade B contours overlap. According to engineering exhibits
furnished by both Jovon and Silver King, the Grade B contour of Jovon's WJYS(TV) is almost completely
encompassed by the Grade B contour of Silver King's WEHS-TV.



of a similarly situated Chicago area UHF station. The option, therefore, could be valued at as much as $ 27
million. With respect to the cross-interest allegations, Silver King argues that Jovon's WJYS(TV) and
Silver King's WEHS-TV serve "substantially different areas" and Silver King's ownership of a nonvoting
interest in Jovon, therefore, would implicate no cross-interest concerns. Geographically, according to Silver
King, the two television stations are licensed to different communities, Hammond, Indiana, and Aurora,
Illinois, which are located 44 miles apart in different states and which constitute separate primary
metropolitan statistical areas (PMSAs).

116. The Gary-Hammond PMSA and the Aurora-Elgin PMSA, Silver King notes, lie on opposite
sides of the larger Chicago consolidated metropolitan statistical area, of which each PMSA, along with
others, are a part. And the city-grade contour of Jovon's WJYS(TV), contends Silver King, covers only
slightly more than one-half of the land area and less than 65 percent of the population covered by the city-
grade contour of Silver King's WEHS-TV. The overlap area of the city-grade contours of the two stations
falls within the Chicago market, which, Silver King asserts, is served by numerous competing broadcast
outlets, including 16 television stations, three low power television stations, and 89 radio stations. Given
these "dramatic" differences in areas served and the plethora of television services in the overlap area,
argues Silver King, the likelihood of any diminution in competition and diversity of viewpoints resulting
from Silver King's exercise of an equity stake in Jovon is "greatly attenuated." 

117. Even if Jovon's WJYS(TV) and Silver King's WEHS-TV are deemed to serve substantially
the same area. Silver King maintains that its 45-percent equity interest in Jovon would be in accord with
Cleveland Television Corp., 91 FCC 2d 1129 (Rev. Bd. 1972), rev. denied, FCC 83-235 (May 18, 1983),
aff'd 732 F.2d 962 (D.C. Cir. 1984). In that case, the Commission permitted under the cross-interest policy
the owner of an AM-FM radio combination to acquire a convertible nonvoting one-third equity interest in a
licensee of a television station in the same market and guarantee one-third of the bank loan used by an
attributable investor to purchase its one-third equity interest in the television station licensee. The
nonattributable stockholder's financial involvement, Silver King argues, citing the Court of Appeals, could
be seen to extend to 44 percent of the paid-in capital of the television station licensee.22  Further, Silver
King adds that it would have no voting rights in Jovon or representatives on its board of directors. The two
stations, maintains Silver King, would continue to operate independently in all respects, including
programming, sales and employment. 

118. As for Jovon's allegations relating to Silver King's attempted de facto control of Jovon and its
WJYS(TV), Silver King argues first that Silver King's lack of control of Jovon is evidenced by its year-
long attempt and failure to exercise its contractual right under the option agreement to acquire a 45-percent
equity interest in that company. Further, Silver King asserts that under Commission rules, a loan to a
licensee does not confer a cognizable interest. This is particularly true, argues Silver King in its recent
filing, because Silver King provides no programming to Jovon and "has no ability to control or influence
that programming in any way. . . ." Additionally, according to Silver King, the loan documents are "typical"
of arrangements entered into by parties "in the ordinary course of business" and, it argues, citing Crosby N.
Boyd, 54 FCC 2d 669 (1975) and Data Transmission Co., 44 FCC 2d 935 (1974), that the Silver King
approval rights serve only to "protect" the loan. Moreover, Silver King asserts, relying on National
Broadcasting Co., 6 FCC Rcd 4882 (1991), that neither options nor convertible nonvoting stock are
cognizable or constitute elements of control under the Commission's attribution rules and cases. Even if
converted to voting stock, adds Silver King, a 45-percent voting interest would not be attributable in view
of Jovon's single majority shareholder status. Accordingly, Silver King contends that the Commission
should deny Jovon's dual requests and declare that the exercise of the option and performance of the
associated agreements comply fully with the Commission's rules and policies.

_____________________
22 The Court of Appeals stated that "at the extreme," the nonattributable investor's financial

involvement "could be seen to extend" to 44% of the paid-in capital: the one-ninth of the licensee's
capitalization covered by the guarantee plus the one-third preferred stock capital contribution. Cleveland
Television Corp. v. FCC, 732 F.2d at 968.



Silver Management Reply 

119. Silver Management contends that in the pleading cycle set forth in Stay Order, Jovon
essentially seeks reconsideration of its voluntary dismissal of its petition to deny the Silver King transfer.
Now, according to Silver Management, Jovon seeks to have its allegations resolved in the Transfer Order
proceeding. And Jovon's request that the Commission "restrain" Silver King's activities as a condition of its
grant of the Silver King transfer, according to Silver King, is moot in light of the express condition placed
upon Silver King in Transfer Order, that is, that there be a maintenance of the status quo by Silver King,
either as currently controlled by Speer or proposed to be controlled by Diller through Silver Management.
FCC 96-89 at P48. 

Discussion 

120. Like Urban, Jovon has entered into numerous contractual arrangements with Silver King.
Presently, Silver King, to whom Jovon currently owes approximately $ 1.6 million of the initial loan
amount of $ 3.6 million, is Jovon's only creditor and has the ability under the loan documents to prevent
Jovon from obtaining alternative financing. Silver King is entitled under the loan documents, upon Jovon's
breach of the Home Shopping affiliation agreement, to take possession of Jovon's real and personal assets
and, with prior Commission approval, all of its voting stock. Because of the affiliation termination, Jovon is
not presently an affiliate of Home Shopping, but Silver King, via its letter of October 11, 1995, indicated to
Jovon that its "comprehensive" remedies stemming from the alleged breach of the affiliation agreement
remain viable. Even absent an equity interest in Jovon, we believe that Silver King has the potential to
influence the licensee commensurate with that of a cognizable stockholder. Additionally, Silver King's
station WEHS-TV is located in the same market, Chicago, where Jovon operates WJYS(TV). Thus, not
only must Silver King avoid holding an attributable interest in Jovon, as is true with respect to Urban, but it
must also avoid implicating the cross-interest policy. In light of these requirements, we seek to remove any
opportunity for Silver King to exercise a level of influence in Jovon such that would trigger our attribution
rules or to hold a "meaningful" interest that would trigger our cross-interest policy. We find that to achieve
these objectives certain contractual provisions, including some cited by Jovon, must be eliminated and that
the equity option must not be exercised in full. We reiterate, as we did in connection with our discussion of
Silver King's relationship to Urban, that a reordering of rights and powers accorded to Silver King is
necessitated by its multiple relationships with the licensee and the nature of the particular parties involved. 

121. The Silver King agreements separately entered into by Urban and Jovon are, provision-for-
provision, nearly identical. We shall, therefore, reference provisions cited with respect to the Urban-Silver
King agreements, above, and require reformation of these provisions consistent with our earlier discussion
of them. First, as was required with respect to Silver King's loan agreement with Urban, the parties must
amend the two Jovon covenants--that relating to the incurrence of debt23 and that relating to the submission
of budgets24 -- as noted above. See paragraph 101, supra. We shall not, as Jovon urges, require deletion of
the covenant mandating Jovon's submission of financial statements to Silver King on a quarterly basis and a
balance sheet and statement of income and expenses on an annual basis. That provision is one we find
serves as a reasonable lender protection, with little risk of use as a means of control. 

____________________
23 That provision is found at Section 6.02(a) of the Jovon-Silver King loan agreement. The Jovon-

Silver King loan agreement contains a separate covenant, at Section 6.02(j), not found in the Urban-Silver
King loan document and which also requires Silver King's written consent in order to enter into any
"contract or commitment" relating to its stock or assets involving aggregate payments of more than $ 5,000.
We understand this provision to further severely restrict Jovon's borrowing ability. Accordingly, this
covenant must be amended to conform with the discussion in paragraph 101, supra. 

24 That provision is found at Section 6.03(d) of the Jovon-Silver King loan agreement.



122. Next, as required of the Urban-Silver King loan agreement, all references in the Jovon-Silver
King loan agreement and related documents25 relating to the Home Shopping affiliation agreement and its
breach as an event of loan default must be eliminated. We require those deletions even though Jovon's
affiliation with Home Shopping apparently has terminated and we expect that Silver King will take no legal
or other action under the loan agreement and any related documents based solely upon a breach of the
affiliation provisions. However, as we permitted under the Urban-Silver loan, Silver King may be accorded
an approval right over any change in Jovon's network affiliation, so long as that right is predicated upon
commercial reasonableness. Further, we observe that Jovon is subject to additional impermissible
covenants under its loan agreement not contained in Urban's loan agreement with Silver King. Under
Section 6.02(l) of the Jovon-Silver King loan agreement, Jovon may not, without the prior written consent
of Silver King, "suffer any material increase in excess of the reasonable range in the broadcast industry in
the same or similar markets" with respect to compensation payable to any employee, or any bonus payment
made to any employee, or any material change in personnel policies, insurance benefits or other
compensation arrangements. This Silver King right impinges substantially on Jovon's day-to-day authority
over personnel matters. Accordingly, this section must be deleted or amended so as not to interfere with
Jovon's fundamental personnel responsibilities as a licensee. 

123. Additionally, we agree with Jovon that Section 6.02(f) of the loan agreement and Section 6.3
of the option agreement should be deleted. That covenant precludes Jovon from building or acquiring
another broadcast station in any of the 50 largest television markets in the United States without the prior
written consent of Silver King. This provision is, in essence, a non-competition covenant which prevents
Jovon from engaging in broadcasting in markets where Silver King may not even own and operate stations.
We have permitted non-competition agreements so long as they are "reasonably ancillary to the legitimate
purposes of an agreement." Intercontinental Radio, Inc., 62 RR 2d 1565, 1567 (1985). Thus, such
covenants have been approved in connection with the sale of stations, where the agreement was reasonably
limited in duration and geographic extent and necessary to protect the good will of the station being sold.
Id. (citing Raul Santiago Roman, 38 FCC 290 (Rev. Bd. 1965). Here, it is unclear why a non-competition
provision is "reasonably ancillary" to the purposes of a loan agreement, whose legitimate purpose is to earn
a specified return on principal. Similarly, the legitimacy of such a provision in an option agreement is
questionable in that the exercise of the option is for future ownership rights in WJYS(TV), not present
rights in that station. Further, in light of the borrowing constraints placed on Jovon, which alone
sufficiently protect Silver King as Jovon's lender, we find this covenant is too intrusive upon Jovon's future
broadcast activities and is inconsistent with the public interest. Accordingly, we require that it be deleted
from both documents.

124. As to whether Silver King's exercise of the option would violate our cross-interest policy, we
note that the Commission's cross-interest policy generally focuses on the potential adverse effects on
competition and diversity in situations where a party owns an attributable interest in one media outlet and
enjoys a "meaningful relationship" with another media outlet serving "substantially the same area."
Reexamination of the Commission's Cross-Interest Policy, 2 FCC Rcd 3699, 3699, 3700 (1989). The
ultimate objective of the cross-interest policy is to insure continued competition and diversity. See id. at
3699. Concerning the first element of the cross-interest analysis, contrary to Silver King's reliance on its
45-percent equity interest being "consistent" with our case law, the Commission has not in the context of its
cross-interest policy tolerated a nonattributable equity interest in excess of 33 percent. See Cleveland
Television Corp., 91 FCC 2d at 1133. Nor has Silver King propounded a persuasive argument for raising
that precedential ceiling. While the one-third minority investor in Cleveland Television had also guaranteed
one-third of the funds borrowed by an attributable shareholder for its one-third equity investment, in
evaluating the cross-interest issue, both the Commission and the Court of Appeals focused their attention
upon only  the equity investment as represented by the nonvoting preferred stock. See Cleveland Television
Corp., 91 FCC 2d at 1134 ("And we decline to rule, as a matter of law, that the non-voting preferred
stockholder relationship that exists between" licensee and investor is "ipso facto a prohibited cross-
interest."); Cleveland Television Corp. v. FCC, 732 F.2d at 970-71 ("The relevant question accordingly 

__________________
25 Those related documents include the promissory note, security agreement, pledge agreement,

leasehold mortgage and guaranty.



may be framed: Did the FCC act reasonably when it determined that the Malrite preferred stock holdings in
[the licensee] did not create a 'meaningful relationship' with the proposed station?"). We do not, therefore,
view precedent as establishing a cross-interest ceiling of 44 percent equity interest in a station or other
media outlet. Funds obtained with the aid of a guaranty are not attributable to the guarantor unless and until
that guarantor makes payments on the subject loan. Until such time, those payments will not be viewed as
equity contributions. See, e.g. Dorothy J. Owens, Debtor in Possession, 5 FCC Rcd 6615, 6617 (1990). We
find that Silver King's 45 percent equity interest in Jovon would exceed that previously found permissible
under our cross-interest policy.

125. As to the second element of the policy, we note that the Commission generally equates
"substantially the same area" with "substantially the same market." Reexamination of the Commission's
Cross-Interest Policy, 2 FCC Rcd at 3700; see also Farmville Broadcasting Co., 47 FCC 2d 463, 464
(1974) Here, both the Jovon and Silver King stations are located within the Chicago DMA, or television
market. That the communities of license of the two stations belong to separate PMSAs is, under our
existing policy, irrelevant to our analysis. The underlying objective of the cross-interest policy is to prevent
a diminution of competition and diversity in a given market. Without data indicating that the revenues for
each station and viewership are equally dichotomized or other relevant economic information
demonstrating the division of the Chicago market into two distinct economic/advertising sectors, we are not
persuaded that Silver King would not operate its own Chicago-market station so as to protect its investment
in the Jovon Chicago-market station or to otherwise suppress competition. We are particularly concerned
about competition between the two stations where Silver King also is a creditor of Jovon, yielding a greater
incentive to protecting a financial interest in WJYS(TV) than the equity interest would reflect. See, e.g.,
Quincy D. Jones, FCC 95-497, released December 12, 1995 at PP34-35. Moreover, we are concerned about
the impact on diversity that would ensue in the Chicago market were Silver King to fully own and operate
WEHS-TV while holding a substantial equity and debt interest in WJYS(TV). Finally, Silver King has
chosen not to submit a market-specific study demonstrating that its common ownership of these interests
would not unduly diminish diversity and competition in the Chicago market. 

126. In sum, therefore, Silver King's holding of a 45-percent ownership interest in Jovon does not
comport with existing cross-interest policy or Commission precedent on that policy. Nor has evidence been
provided on this record to justify expansion of that policy or precedent. Accordingly, Silver King may not
exercise its option in full at this time.26  It may, however, exercise the option so that it acquires no more
than one-third of the equity of Jovon. Silver King may do so only so long as it does not penalize Jovon for
not issuing to Silver King stock representing less than 45 percent of the licensee. 

127. There is a further concern related to the option. In the event Silver King does not exercise its
option, the put/call agreement between Jovon and Silver King permits Silver King at any time to "put" its
unexercised option to Jovon. At such time, Jovon must essentially redeem, or buy back the unexercised
option, at an amount equal to 45 percent of the fair market value of the assets of Jovon's station. If Jovon is
unable to raise the amount of funds to redeem the option, Jovon may, pursuant to the put/call agreement,
sell WJYS(TV) and deliver to Silver King 45 percent of the proceeds from the sale. We believe that the
option itself, even unexercised, entitles Silver King to 45-percent of the value of Jovon's television station
and is, therefore, the equivalent of an equity stake in WJYS(TV). In short, it appears that through the
put/call agreement, Silver King already holds a 45-percent financial interest in Jovon and that the option
exercise price of $ 45,000 is a mere formality. Thus, the put/call agreement must be amended to delete
references to full redemption of the option and to align it with the one-third equity interest limit, as 

___________________
26 The question of whether and to what extent the Commission should, under its cross-interest policy,

continue to limit common ownership of attributable and non-attributable equity interests in separate
facilities serving the same market remains at issue in Attribution Review. Should our decision in that
proceeding ultimately determine that continued limitation of such interests is no longer warranted, Silver
King would, consistent with that decision, be free to exercise its option fully. 



discussed above.27  In addition, the Jovon-Silver King put/call agreement must be modified so as to
eliminate references to the Home Shopping agreement, as discussed in the context of the Urban-Silver King
put/call agreement, in paragraph 100, supra.28

Conclusion 

128. Upon modification of these various contractual arrangements between Jovon and Silver King,
we believe that Silver King may proceed with exercise of the option for up to one-third of the capital stock
of Jovon without violating the Commission's ownership rules or cross-interest policy. Accordingly, we
remove from Transfer Order the condition requiring maintenance of the status quo between Jovon and
Silver King. FCC 96-89 at P48. However, in the event Silver King serves as more than a lender to Jovon,
that is, it becomes an equity investor in Jovon and/or provides network programming to its station, we
believe that whether Silver King's interests in Jovon should be deemed attributable is a question to be
resolved in Attribution Review, our pending rule making proceeding on attribution. Accordingly, we shall
attach as a condition to Transfer Order, FCC 96-89, that Silver King's attributable status with respect to
Jovon is subject to the outcome of that rule making.

SILVER MANAGEMENT'S REQUEST FOR CLARIFICATION

129. Silver Management requests that the Commission delete the condition in Transfer Order
which requires prior Commission approval of any material increase in the percentage of subscribers of TCI
cable systems within any of the eleven markets served by Silver King's television stations. FCC 96-89 at
P48. As an alternative to the prior approval condition, Silver Management proposes that it will notify the
Commission prior to the consummation of any transaction resulting in TCI's ownership or control of cable
systems serving in the aggregate more than 50 percent of the television households in any of the Silver
King television markets. Absent this relief, Silver Management states that it has been "advised" that the
prior approval condition relating to TCI subscribers is "unacceptable" to TCI and that it "cannot proceed"
with the Silver Management/Silver King transaction if the condition remains in place. Jovon opposes Silver
Management's request for deletion and alternative proposal.

Background 

130. The Transfer Order conditionally approved the transfer of Silver King and its broadcast
stations to Silver Management, a corporation whose stockholders are Arrow Holdings L.L.C., wholly
owned by Diller, and Liberty, wholly owned by TCI, and found that TCI's interest in the Silver King
stations, as currently structured, was neither attributable nor in violation of the Commission's cross-interest
policy. A cross-interest policy analysis is ordinarily triggered where an entity owns an attributable interest
in or controls a media outlet in a market and has a "meaningful" relationship with another media outlet
serving substantially the same area. In Transfer Order, we found that TCI's 21.37 percent indirect equity
interest in Silver King could reasonably be deemed greater than its face value given the control rights
attached to TCI's stock. We stated that TCI's interest in Silver King, augmented by a control premium,
might "at least approach" the 33 percent equity interest permitted in Cleveland Television, the largest level
of equity allowed to date under the cross-interest policy. FCC 96-89 at P29. We agreed, however, with

____________________
27 The option agreement includes a provision which Jovon alleges grants to Silver King rights greater

than those permissible for a nonattributable stockholder. Section 4.4 grants to Silver King, its counsel,
accountants, engineers and other authorized personnel access to the assets, officers, employees, agents,
books and records of Jovon and Jovon must furnish all information relating to the assets and the company
"that they reasonably request at any time" during the option period. We shall not require deletion or
modification of this provision in that it mirrors the access-to-information rights granted to creditors under
loan agreements.

28 Any provisions relating to Silver King's put right in its Shareholder Agreement with Jovon also must
be deleted. 



Silver King's contention that the TCI cable systems did not serve "substantially the same area" as that
served by the Silver King television stations because the TCI cable subscriber households constituted only
from 2.86 percent to 21.16 percent of the total television households in the eleven television markets. Id.
We determined that "so long as TCI's financial interest in Silver King does not increase and TCI's cable
subscribership is not materially augmented. . . in any of the eleven affected markets, we shall not attempt to
divine the exact value of TCI's interest in Silver King," and we found that that interest "does not raise
cross-interest policy concerns." Id. at P30 (notation omitted). 

131. We concluded that TCI's "current level" of financial interest in the Silver King stations and
its operation and control of "currently held" cable systems in the Silver King television markets would not
impair economic competition and diversity in those eleven markets. Accordingly, we conditioned grant of
Silver King's applications upon our prior approval of: (1) "any increase" in TCI's interest in Silver King; (2)
"any material increase" in the percentage of subscribers of TCI-owned cable systems within any of the
eleven markets; and (3) "any substantial and material modification" to the agreements among Silver
Management, Diller and TCI.29  Transfer Order, FCC 96-89 at PP30, 48. Silver Management seeks deletion
or alternative relief with respect to only the second of those conditions, the so-called "subscriber
condition."

 
Pleadings Related to Silver Management's Request for Clarification 

Silver Management Request 

132. The subscriber condition, Silver Management asserts, is "unnecessary" under Commission
precedent and policy. The cross-interest policy, claims Silver Management, is violated only where each of
three elements can be shown: that an entity has an attributable interest in a media outlet and a "meaningful"
relationship with another media outlet; that the two media outlets serve "substantially the same area"; and
that the arrangement is likely to result in a "significant" diminution of competition or diversity. None of the
three is present in the eleven Silver King markets, according to Silver Management. As to whether TCI's
interest in Silver King is "meaningful," the element we left undetermined in Transfer Order, Silver
Management assails our conclusion that a control premium should attach to TCI's 21.37 percent equity
stake. Silver Management argues that the record establishes that even upon conversion of TCI's non-voting
stock, Diller will continue to vote all Silver King stock held by Silver Management and TCI and he will
continue to control the Silver King board of directors. Further, Silver Management points out that pursuant
to the stockholders agreement on file in the Transfer Order proceeding, TCI generally would be restricted
from selling its shares of Silver Management and would be precluded for five years from selling any of its
stock in Silver King, and thereafter could do so only after offering the stock to Diller. Silver Management
concludes that because Diller's association with Silver King has increased the value of the company's
publicly traded stock and because his abdication of control would likely have a negative effect on the value,
it is Diller's interest, not TCI's, that "is likely to carry a premium." Additionally, Silver Management cites
non-quantitative reasons for viewing TCI's interest as less than "meaningful," including the absence of any
material involvement by Liberty in the management or operation of Silver King or the stations and the
separate operation of the stations and the TCI cable systems. 

133. Silver Management also asserts that because the Commission concluded in Transfer Order
that TCI's interest did not violate the cross-interest policy, the imposition of conditions in anticipation of a
"theoretically possible set of future facts" has not been and should not be Commission policy. Instead,
Silver Management insists that the "proper course" for the Commission is to deal with changes as, and if,
they occur. Here, Silver Management notes that it has been publicly announced that Silver Management
will acquire TCI's controlling interest in Home Shopping Network, a transaction which would increase
TCI's equity interest in Silver King and change certain corporate

___________________
29 There was a fourth condition that required the maintenance of the status quo between Jovon and

Silver King pending resolution of Jovon's petition for declaratory ruling. Silver Management does not
object to this condition, which we remove in this order. See paragraph 127, supra. 



governance provisions. Silver Management commits that it will seek the Commission's approval with
respect to any changes in Liberty's or TCI's interests in Silver King prior to consummation of the Home
Shopping transaction. Accordingly, Silver Management contends that the Commission could "revisit" the
issues of TCI's relationship to, and subscribership overlap with, Silver King in connection with that
acquisition. 

134. Finally, Silver Management argues that the subscriber condition "hamstrings" TCI's core
business, the ownership and operation of cable television systems, in the eleven of the 23 largest television
markets in the country. The prior approval condition, according to Silver Management, would disadvantage
TCI in any competitive bidding to acquire additional cable systems in these markets and would be delayed
in closing on a large acquisition involving a number of cable systems only one of which may be located in
a Silver King market. 

135. As an alternative to the subscriber condition, Silver Management commits that it will seek to
have Liberty/TCI notify Silver Management prior to the consummation of a transaction that leads to TCI's
owning or controlling cable systems within one of the Silver King markets and its serving more than 50
percent of the television homes passed.30  Silver Management would, in turn, notify the Commission and
submit a further cross-interest policy analysis, according to Silver Management. 

Jovon Objection 

136. Jovon objects to Silver Management's request for clarification on three grounds. First, it
contends that the subscriber condition insures effectuation of the cross-interest policy, which, it argues, is a
policy that is preventive, not remedial in nature. According to Jovon, citing Reexamination of the
Commission's Cross-Interest Policy, Policy Statement, 4 FCC Rcd 2208, 2209 (1989), the Commission
applies the policy to anticipate "potential" anticompetitive abuses before they occur. Second, Jovon
contends that TCI's cable systems serve substantially the same area as Silver King and Jovon in the
Chicago market because that market is "uniquely consolidated." Cable systems in Chicago, according to
Jovon, are represented by a common advertising agent, which gives TCI and others advertising access to all
of Chicago. And, asserts Jovon, of the 128 communities served by TCI in the Chicago area, the majority
are situated within at least one of the sixteen counties served by Silver King's WEHS-TV. Moreover, it
states that TCI's cable subscribers represent about 33 percent of the total cable households in the Chicago
market and its systems serve nearly 17 percent, not the 14.79 percent reported by Silver Management, of
the television households. This "anticompetitive situation," concludes Jovon, is "aggravated" when Silver
King's potential 45-percent ownership interest in Jovon's Chicago-market television station WJYS(TV) is
considered. Third, Jovon urges rejection of the alternative proposal suggested by Silver Management, that it
notify the Commission when TCI's penetration exceeds 50 percent in a Silver King market, because the
subscriber condition as imposed by the Commission "will maintain necessary oversight." 

Silver Management Reply 

137. In response, Silver Management notes that Jovon acknowledges that Chicago is currently
served by not only TCI, but, among others, another three of the largest and five of the 28 largest cable
system operators in the country. Further, Silver Management contends that Jovon's data regarding TCI's
one-third share of Chicago-market cable households are "irrelevant" to the cross-interest element of
"substantially the same area." As for the common advertising agent, Silver Management states that that
agent sells national and regional advertising only and is not the exclusive agent of the cable systems. In
view of Jovon's statistics regarding the Chicago market, Silver Management asserts that its own
commitment to provide notice of any TCI transaction by which TCI's cable subscribership exceeds 50
percent, will provide the Commission with "ample opportunity" to undertake a cross-interest analysis and
take any action it deems appropriate.

____________________
30 It bases the 50-percent threshold alternative upon the now-repealed Section 76.501(b)(1)(ii), which

prohibited network/cable cross-ownership where the cable systems pass more than 50 percent of homes
passed in any television market.



Discussion 

138. In Transfer Order, the Commission found that the equilibrium achieved by TCI's current
financial interest in Silver King and the current percentage of television households served by TCI cable
systems in the Silver King markets avoided cross-interest concerns. In so doing, we refrained from
ascertaining the value of TCI's 21.37 percent interest, as augmented by an appropriate control premium,
and essentially mandated maintenance of the status quo by imposing prior approval conditions on any
changes in TCI's financial interest in Silver King or in TCI's subscribership in the relevant markets.
However, Silver Management's request now compels us to assign a value to the TCI interest. It argues that
no premium should be calculated and that the value of TCI's interest in Silver King should be set at 21.37
percent, a level not deemed "meaningful" under Commission precedent. Upon such a finding, Silver
Management concludes, in essence, that TCI may be relieved of the obligation to seek prior Commission
approval of "any material increase" in the number of its subscribers and may be unfettered in its acquisition
of cable systems in the Silver King markets. For reasons discussed below, we determine that the level of
TCI's current financial interest is likely within the boundaries set by Cleveland Television and shall,
therefore, remove the subscriber condition. We shall accept, however, Silver Management's alternate
notification proposal and condition our grant on compliance with it.31

139. In determining the level of TCI's financial interest in Silver King, we continue to believe that
it is appropriate to factor in a control premium. A "control premium" is that percentage of increase over the
book value of a block of stock which carries control of the corporation. See, e.g., Thomas D. Hall,
Comment, "Valuing Closely Held Stock: Control Premiums and Minority Discounts," 31 Emory L.J. 139,
144 (1982). In contrast to control, a control block of stock can be defined as an aggregate of shares which
inherently conveys to the owner the entitlement to more than 50 percent of corporate voting power. See id.
at 157. Silver Management abjures our consideration of the attachment of a control premium based upon
what it terms our "apparent factual error" in the Transfer Order in describing TCI as the "ultimate
controlling stockholder" of Silver King upon a "change in law." FCC 86-89 at P29. What we were
attempting to convey in that statement was not that TCI possessed control of Silver King, which was a
separate issue confronting us in Transfer Order, FCC 96-89 at P21, but that TCI possessed a block of Silver
King stock which carried a conditional right to obtain control. Thus, Silver Management's observations that
under the stockholders agreement Diller will, even upon a "change in law," continue (1) to vote all of Silver
Management's Silver King stock, (2) to vote all of TCI's Silver King stock, and (3) to control the board, are
relevant to the locus of control of Silver King, but do not negate TCI's ownership of a control block. We
agree with Silver Management that Diller will control Silver King even upon a "change in law." But Diller
will do so only by virtue of an irrevocable proxy granted him by TCI, whose ownership of the control block
of Silver King stock gives it the power to grant such control.

140. TCI's restricted ability to transfer its Silver Management and Silver King stock does not, as
Silver Management suggests, annul the control premium. While it is true that the control premium is by its
very nature realized only at the moment of sale, TCI may, under the stockholders agreement, transfer all,
and only all, of its Silver King stock after the fifth anniversary of the agreement, with a right of first refusal
to Diller. Whether the purchaser is Diller or a third party, TCI is likely to seek, and the purchaser is likely
to pay, a control premium for the TCI control block.32 Moreover, upon a termination of the stockholders
agreement entered into by Diller and TCI, which occurs, inter alia, if Diller no longer serves as chairman
and/or CEO and/or president of Silver King, not only do Diller's management and control rights via the
proxy terminate, but TCI is free to dispose of its control block of publicly traded Silver King stock. It is the
anticipated value of the stock upon sale with its added control premium that we believe presently
constitutes TCI's financial interest in Silver King.

______________________
31 Jovon contends that because Silver Management rejects the TCI subscriber condition placed on

Transfer Order, the Commission must set the application for hearing, as Section 1.110 of the Commission's
Rules provides. We note that Silver Management also seeks relief from the condition pursuant to Section
1.106(a) of the Rules, which sets forth procedure for petitions for reconsideration. For purposes of
efficiency, we shall proceed pursuant to the Section 1.106 procedure. 

32 If Diller rejects the right of first refusal to obtain the TCI block of stock, it appears that the third-
party purchaser would be willing to pay a control premium because the stockholders agreement would
terminate under the terms of the agreement in light of TCI's ceasing to own at least one million shares of
Silver King stock, an event of termination. Thus, the third-party purchaser would be free of the proxy and
any other obligations TCI was subject to under the stockholders agreement. 



141. That Diller's association with Silver King increases the value of Silver King stock and that his
disassociation would decrease the value is relevant only to the base, or book, value of all shares of Silver
King, regardless of who holds those shares. It is irrelevant to the existence or non-existence of a control
premium attaching to TCI's control block of shares in that a premium is added to the book value, whatever
that may be at a given time.  Thus, absent a showing that the value of the stock would be so reduced in
value upon Diller's departure as to render it negligible for purposes of cross-interest policy analysis, a
showing which has not been made here, we believe that application of a control premium to determine the
ultimate value of TCI's interest in Silver King is appropriate. Indeed, to ignore the control premium would
underestimate the potential financial motive TCI would have in altering its cable system operations which
might retard competition and diversity in the eleven affected markets. As we stated in Transfer Order, at
issue under the cross-interest policy is not whether TCI can take an active role in the Silver King stations,
but whether it could adjust its cable television system practices to protect its investment in the television
stations. FCC 96-89 at P29. 

142. We do not purport to have expertise in the valuation of stock or premiums. Accordingly, for
purposes of a cross-interest analysis, we shall utilize the average control premium paid in public stock
markets. Empirical studies indicate that the average is between 40 and 50 percent above the price of
minority shares. See John D. Emory, Jr., Comment, "The Role of Discounts in Determining 'Fair Value'
Under Wisconsin's Dissenters' Rights Statutes: The Case for Discounts," 1995 Wis. L. Rev. 1155 1160
(1995) (citing Paul J. Much & Louis A. Paone, Fair Value in Dissenter Actions, in Financial Valuation:
Business and Business Interests U9A-1, U9A-4 (James H. Zukin et al. eds., 1995)). Here, even were we to
ascribe a 50-percent premium to TCI's 21.37 percent interest, TCI's financial interest would amount to
32.07 percent, less than the financial interest permitted in Cleveland Television. Consequently, we find that
TCI's interest in Silver King is "not meaningful" for purposes of our cross-interest analysis. 

143. Having found that TCI's interest in Silver King is "not meaningful" for purposes of triggering
our concern under the cross-interest policy, we may and will accommodate Silver Management's request to
remove the third condition in Transfer Order that required our prior approval before TCI could materially
increase its subscribership reach in markets served by Silver King stations. Given the relatively high level
of TCI's ascribed interest in Silver King, however, we believe it would be prudent to accept Silver
Management's proposal that it notify the Commission prior to consummation of a transaction which would
result in TCI's subscribership exceeding 50 percent of the television households in any one of the markets
where Silver King operates a television station. We believe that this action will also respond to Jovon's
concerns about the potential impairment of competition and diversity in the Chicago market.33  In the event
the "must carry" rules are no longer in place, we reserve the right to revisit this matter. Further, we expect
that, with the exception of the Jovon-related condition, which we also remove today, the remaining
conditions in Transfer Order will be honored. 

CONCLUSION

144. We find that Speer, the current controlling stockholder of Silver King is qualified to be a
Commission licensee and that under our Jefferson Radio policy, see Jefferson Radio Co. v. FCC, 340 F.2d
781 (D.C. Cir. 1984), he may transfer control of the Silver King broadcast stations. We also affirm our
conclusion in Transfer Order, FCC 96-89 at P46, that Diller and Silver Management, the parties to whom
Speer seeks to transfer control, are fully qualified to be Commission licensees and that a grant of the
applications would serve the public interest. However, our grant in Transfer Order is subject to the further
condition that attribution of the Urban and Jovon stations to Silver King is subject to the outcome of the
pending attribution rule making, Attribution Review, 10 FCC Rcd 3606 (1995).

_____________________
33 In the event Silver King were to acquire a one-third equity interest in Jovon, TCI's interest in Jovon,

through its interest in Silver King, would be approximately eleven percent (33% times 32.07%). We do not
believe that this attenuated level of financial interest compels us to impose a more onerous notification or
prior approval requirement for the Chicago market.



145. Accordingly, IT IS ORDERED that the informal objection, filed by Urban, and treated as a
petition for reconsideration of our action in Transfer Order IS GRANTED IN PART AND DENIED IN
PART. 

146. IT IS FURTHER ORDERED that the petition for reconsideration of the subscriber condition,
filed by Silver Management, IS GRANTED and that the third condition of paragraph 48 IS DELETED
AND REPLACED BY the condition that: 

Silver Management notify the Commission prior to consummation 
of Liberty/TCI's acquisition of cable systems or other transaction whereby 
the aggregate percentage of television households served by cable systems 
owned or controlled by TCI in any of the Silver King television markets 
would exceed 50 percent, as discussed in paragraph 142, supra.

 

147. IT IS FURTHER ORDERED that the petition for reconsideration of the Commission action
in Urban Telecommunications Corp., 7 FCC Rcd 3867 (1992), filed by WACCI-VCR, IS DISMISSED. 

148. IT IS FURTHER ORDERED that the petition for declaratory ruling, filed by Jovon, IS
GRANTED IN PART AND DENIED IN PART and that the condition relating to Jovon in Transfer Order
is deleted. 

149. IT IS FURTHER ORDERED that, as directed in paragraph 93, supra, Silver King must either
show why the forfeiture of $ 150,000 should be reduced or not imposed or should pay the forfeiture. 

150. IT IS FURTHER ORDERED that, as directed in paragraph 93, supra, Urban must either
show why the forfeiture of $ 25,000 should be reduced or not imposed or should pay the forfeiture. 

151. IT IS FURTHER ORDERED that the stay imposed in Stay Order, FCC 96-100, of the
Commission's action in Transfer Order, FCC 96-89, IS DISSOLVED. 

FEDERAL COMMUNICATIONS COMMISSION 

William F. Caton, Acting Secretary 

CONCUR BY: NESS 

CONCUR: 

June 12, 1996 

SEPARATE STATEMENT OF COMMISSIONER SUSAN NESS

Re: Silver King Reconsideration 

With adoption of this item, Silver Management may proceed with its acquisition of the Silver King stations.
I believe that Silver Management's stated intention to provide entertainment, news, and informational
programming will serve the public interest. 

Our cross-interest policies were designed to ensure that our decisions consistently protect and further the
diversity and competition goals which underlie our ownership rules. They are based on concerns with
conflicts of interest, unfair competition, and detriments to the public interest that may result from certain
business relationships. In addressing removal of the cable subscriber condition, preserving competition and
diversity remain my paramount concerns. 



In voting for the original transfer order, I considered the totality of factors before me at that time, including
TCI's financial interest in, and cable overlap with, the Silver King stations. TCI's financial interest in Silver
King was an important issue because as the relationship is currently structured, TCI's Liberty will hold
21.37 percent of Silver King equity (approximately 32 percent after applying the control premium). This is
barely under the one-third percentage allowed under our precedent. 

In the original transfer order, we agreed that the TCI cable systems did not serve "substantially the same
area" as the Silver King stations because TCI cable penetration in those markets ranged from 2.86 percent
to 21.16 percent. After evaluating the issues involved and Barry Diller's proven track record and reputation
for independent management, I concluded that TCI's proposed interest in the Silver King stations did not
violate the Commission rules and precedent, including its cross-interest policy. 

We are now asked to allow TCI to increase its cable subscribership in any Silver King market up to a 50
percent penetration level, based on TCI owning less than one-third of Silver King. I support today's
decision to allow for an ownership interest of less than one-third because it comports with our rules and
precedent. 

An ownership interest exceeding one-third, however, would present an entirely different situation. In this
regard, I note that Silver King has announced its intention to acquire a stake in Home Shopping Network
which could result in TCI's Liberty acquiring a 45 percent financial interest in Silver King. Such a level
would eclipse the standard defined in our precedent, even without the control premium and would present a
new mix of factors that would have to be considered in their totality. Silver Management has committed to
seek Commission approval prior to consummation of the HSN transaction, and assumes the risk of any
adverse finding that may result. 

On this basis, I agree with our action today approving the Silver King transfer.  
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